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S Moy o8
ULV LR,

No. 2 oF 1984
| ASSENT,
)ulu‘w K. ﬂkuﬁ
President

17+ MARCH 1984

An Act to repeal and re-enact, with certain modifications, the
Magistrates Courts, Act 1963

[ |
PART |
PRELIMINARY.
1. This Act may. be cit the Magistrates Courts Act 1 984, and shall Short titl
come |hnto oper% on w%%aéate asthe, I\?Itiﬁ ster may, by order pusgﬁl- ang rco:n-e
shed in the Gazette, appoint, mf;m;ﬂto ]

2. Inthis Act, unless the context. requires otherwise-
"appropriate judicial authority" means the Chief Justice and any person

appainted by the -Chief Justice under section 15 to be or to- perform
the functions of the appropriate judicial authority for the relevant

Urpose;,

"civi mggistrate" means aresident magistrate and such other magistrate
as the Chief Justice, may appoint; either generally or in respect of
any proceeding or category of proceedings, to bea civil magistrate,

"decision’ includes a judgment, finding acquittal - conviction, sentence
or, ruling;

“district court means., court established under section 4:

'district magistrate” includes at resident magistrate:

"honorary, magistrate” means, any person appointed under section 16
to be, or to perform the functions of a magistrate;

"local government authority” means acity, municipal, town or district
council: "magistrate” méans a primary court magistrate, district magis-
trate or resident magistrate and includes a civil magistrate and a
honorary magistrate;

"M irgf sfte_r" means the Minister for the time being responsible for legal

ars,
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Primary
courts

District
courts

Courts of
aresident
magistrate

"order" includes awrit, warrant, summons or other process, and a decree,

revisional or confirmatory order and any other formal expression of
the decision of acourt ;

"primary court" means a court established under section 3;

"Primary Courts Criminal Procedure Code" means the Code set out in
the Third Schedule to this Act, as amended from time to time;

not between parties,
apPeaI or revision, whether final or interlocutory, and whether or
not between parties,

"registrar" means the Registrar of the Court of Appeal or of the High
_Court and includes any deputy or district r_egistrar; _ _

"resident magistrate in-charge" means any resident magistrate appointed
by the Chief Justice for each region under section 15, to b-., or to

perform supervisory, administrative and judicial functions of a
resident magistrate in-charge.

PART |1
ESTABLISHMENT, CONSTITUTION AND SET UP OF MAGISTRATES COURTS

3_.-(1;]There is hereby-established in every district a primary court
which shall, subject to the provisions of any law for the time being in force,
exercise jurisdiction within the district in which'it is established.

(2) The designation of a primary court shall be the primary court of the
district inwhich itis established.

4.-(1) Thereis hereby established in every district adistrict court .
which shall, subject to the pravisions of any Taw for-the time being in
force, exercise jurisdiction within the district in'which it isestablished. -

(23_ Subject to subsection (3), the designation of adistrict court shall be
the district court of the district in which it is established.

(3) The Chief Justice may, by order published in the Gazette, vary the
designation of any district court.

_$4) The variation of the designation of adistrict court or of the area
within which such court may exercise jurisdiction, shall not affect the
jurisdiction of such court to continue the hearing.of, or to determine, any
proceeding commenced before it prior-to such variation.

5) The Chief Justice may, if in hisopinion itis in the public interest
published so to do. by ordér in the Gazette, confer upon a district court
established for any district, jurisdiction over any other contiguous district

or districts.and where such order is e, such district court shal].hav
concurrent jurisdiction in relation to twgglarlct or WF]ICE‘IIIISGSI%IIQB(?

and aso in relation to such other district or districts as may be specified
in such order.

5.-&_1) The Chief Justice may, by order published in the Gazette,
establish courts of aresident magistrate which shall, subject to the
provisions of any law for the time being in force, exercisejurisdictionin
such areas as may be specified in the order.

(2) The designation of acourt of aresident magistrate shall be that
specified in the order establishing it.
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(3) The Chief Justice may, 'bé/ order published in the Gazette, vary the
designation of acourt of aresident magistrate or of the areawithin which
that court may exercise jurisdiction.

(42 The variation of the designation of a court of aresident magistrate,
or of the areawithin which that court may exercise jurisdiction, shall not
affect the jurisdiction of that court to continue the hearing of, or to
determine. any proceeding commenced before it prior to the variation.

6.-(1) Subject to the provisions of section 7, a magistrate's court shall
be duly constituted when held by a single magistrate, being-

(@) inthe case of aprimary court, a primary court magistrate;
(b) in the case of adistrict court, adistrict resident or amagistrate;
(c) inthe case of acourt of aresident magistrate, aresident magistrate.

~ (2) Notwithstanding the provisions of subsection (1), where jurisdiction

is conferred on adistrict court only when held by a magistrate of a

particular description, such court shall not be duly constituted for the

exercise of such jurisdiction unless held by a magistrate of that description.
(3) Where two or more magistrates of the same description are

assigned to a particular magistrates court, each may hold sittings of the

court concurrently with the other-or others.

(4) Notwithstanding the foregoing provisions of this section, the Chief
Justice may direct two' or more magistrates of the same or other
appropriate description to Sit for the hearing and determination of an?/
proceeding or any category thereof, and in. any such case the court shal
not be duly constituted for such proceeding, or any proceeding of such
category, unless:it is composed of the number and description of
magjistrates so directed.

(5) In %rcljy case Where any proceeding is directed to be heard and
determined by two or more magistrates, the same shall be determined
in accordance with the opinion of the majority and if the court is equally
divided the proceedings shall be dismissed.

7.-() Inev roceeding in the primary court, including.a finding,
the cc(>u)rt shal Ie;% \F/)vith not Iegss than tevo asséssors. ¢ J

(2) All matters in the-primary court including afinding in any issue,
the question of adjourning the hearing, an application for bail, a question
of guilt or innocence of any accused person, the determination of sentence,
the assessment of any monetary award-and all questions and i ssues whatso-
ever shall, in the event of difference between amagistrate and the assessors
or any of them, be decided by the votes of the maority of the magistrates
and assessors present and in the event of an equality of votes the magistrate
shall have the casting vote in addition to his deliberative vote.

(3) In any proceeding in any other magistrates court in which any
rule of customary or Islamic law isin issue or relevant, the court may, and
when directed by an appropriate judicial authority shall, sit with an
assessor or assessors; and every such assessor shall be required, before
judgment, to give his opinion asto all questions relating to customary or
Islamic law in issuein, or relevant to, the proceeding; save that
in determining the Proceedl ng the court shall not be bound to conform
with the opinion of the assessors.

Constitution
of magistra-
tes courts

Assessors
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Liabilityto  8.-(I) Subject to subsection (2) al persons between the ages of thirty
serveas and sixty years shall be liable to serve as assessors in. courts

assessor in

courts, 2) The following persons are hereby exempted from liability to serve as
o oS rs, namelg-p y exemp y

((gt; ministers and members of the National Assembly;
magistrates and judges,

(c) persons actively discharging the duties of priests or ministers of,
their respective religions,
Edg hysicians, surgeons, dentists and apothecaries-in actual practice;
e) legal practionersin actual practice;

(f) of][i(ﬁers -and menini the. Armed Forces of the ~ United ~ Republic on
ull pay;

persons disabled by mental infirmity;
- officers of the Police and-Prison Services; and

(i) such other officers of the Government and such other persons as
may be exempted by the Chief Justice from lighility to serve.

Regulations 9. The Minister may make re?ulati.onsfor the better carrying out of
for the the purposes of the provisions of section 7, prescribing-

purposes of A A e
assessorsin a) the constitution and composition of panels of assessors,
b) forms for the purposes of summoning assessors;

courts E
(c) the procedure for the appointment of members of panels of asses-
SOors;

d) the remuneration of assessors; j
e) conditions and other matters in respect of the service of the assessors -

10. (1) A magistrates court may be held at any place within its local

Placesend  |imits of jurisdiction.

sitting and

distrigution (2) Notwithstanding the provisions of subsection (1) a magistrates

of business  court shall not be held at a place that is not regularly or customarily used
for such a purpose unless public notice has préviously been given
of an intention to use the same for such a purpose, and the Chief Justice
may, by order published in the Gazette, authorize a district court to sit
outside the district for which it is established when exercising its appellate,
confirmatory or revisional jurisdiction.

(3) Subject to the other provisions of this section, a magistrates
court shall sit at such times and places as may be necessary for the
convenient and speedy dispatch of the business of the court, and the
distribution of business as between magistrates assigned to a court shall
be arranged as may be convenient.

(4) The resident magistrate in-charge or appropriate *udi cia authority
may give general or specific directions relating to any of such matters.
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(5) Notwithstanding the provisions of, any, other written law, amagis-
trates court may., Sit for the dispatch of any proceeding, of acriminal nature
on Sunday or apublic holiday.

11.-(1) Subject to subsection (2) each magjistrates! court shall keep Registers
auch relgfl erorr |§ters of al the. pr gg@l ngs, entered,. heard, and: and returns
etermired 1n the court as may be prescribed.
(2) Where sittings of the court are regularly or customarily held at
more than one place, a separate register or set of registers and be kept for
each of such places, and proceedings heard and determined at %rg/ place

other than aregular or customary place of sitting shall be entered in the
principal register or registers of the court.

(3) Each magistrates court shall-

(a). with respect to al civil Proceedings, submit, to the Registrar of the
High Court annual returns of al proceedings; and

(b) with respect to all criminal proceedings, submit to the Registrar of
the High Court annual returns of all proceedings specifying-
(i) number of persons prosecuted for the year of returns;
(i) the nature of charges;
(iii) the results of the proceedings taken therein and any other
particulars relating to the state of crimeinthearea or areas of
jurisdiction of the Court:

12. Magistrates courts shall use sealsor stamps of such natureand — sedsand
pattern as the Chief Justice may direct. stamps

13.-(1) The language of primary courts shall be Kiswahili. Language of

(2% The language of courts of aresident magistrate and of district courts courts
shall be either English or Kiswahili, or as the magistrate holding such

court may direct; save that in the exercise of appellate, revisional or
confirmatory jurisdiction by adistrict court (in which case therecord

and judgment may bein English or Kiswahili), the record and judgment

of the court shall'be in.English.

14.-(1) Subject to the provisions of subsection (2), a magistrate Magistrates
shall not inquireinto or try any offence, preside over any civil proceeding ~ tositin
or hear any appeal unlesshe s sitting.in open court. open court

(2) Thissection shall have effect subject to any law conferring power on
acourt or magistrate to sit in camera or otherwise to exclude persons
or categories of persons for any proceeding or part of it, and to any law
relating to domestic proceedings or juvenile courts

15.-(1) The Chief Justice shall appoint for each r%io_n aresident Appointment

magistrate in-charge to perform the supervisory, administrative and gjazirsﬁim

judicial functions of a resident magistrate in-chargeintheregion. i chage
and
appropriate
judicia
authorities
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(2) The Chief Justice may, generally or in respect of specified provisions
courts or areas only, appoint any judge, registrar or magistrate to be,
or to perform the functions of an'appropriate judicia authority.

16. Subject to subsection (2), the Minister may, if in hisopinionitisin
the public interest so to do, after consultation with the Chief Justice, appo-
int any suitable person as a honorary magistrate who may from time to
time be called upon to try specific cases or perform any judicia function.

(2? Unless circumstances require otherwise, a honorary magistrate
shall be appointed from amongst persons who have had experience of,
and have shown capacity in the practice of any branch of the legal profes-
sion.

(3) The Minister shall by order published in the Gazette, confer uPon
such honorary magistrate the jurisdiction to enforce any law or perform
any judicia function.

Establish- 17. The Minister may, if in hisopinion itisin the public interest so to
ment of do, after consultation with the Chief Justice, establish a special traffic
specia raffic court in such places as he may. deem necessary, for the hearing and determi-
courts nation of traffic cases.

PART 111

JURISDICTION'AND POWERS OF, AND APPEALS, ETC., FROM PRIMARY
COURTS

(@) Jurisdiction.and Powers

Jurisdiction 18.-(1) A primary court shall have and exercise jurisdiction-
Ol primar
colrts (@) inall proceedings of acivil nature--

(1) where the law applicable is customary law.or Islamic law:

Provided that no primary court shall havejurisdiction in any
proceedings affecti n%the_ title to or any.interest in land registe-
red under the Land Registration Ordinance; or

(i) for the recovery of civil debts, rent or interests due to the
Republic, any district, city, municipal or town council or town-
ship authority under any judgment, written law (unlessj urisdic-
tion therein'is expressly conferred on acourt or courts other
than a primary court), right of occupancy, lease, sub-lease or
contract, if the value of the subject matter of the suit does not
exceed twenty thousand shillings, and any proceedings by way
of counterclaim and set off therein of the same nature and not
exceeding such value; or

(iii) for the recovery of any civil debt arising out of contract, if the
value of the subject matter of the suit does not exceed ten thou-
sand shillings, and any proceeding by way of counterclaim
and set-off therein of the same nature not exceeding such value:
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(b) inal matrimonial proceedings relating to civil and Christian
marriages;

(c) inal proceedings in respect of which jurisdiction is conferred on a
primary court by the First Schedule to this Act;

(d) inal proceedingsin respect of which jurisdiction is conferred on a
primary court by any other law.

(2) The Chief Justice may, by order published in the Gazette, confer
upon a primary court jurisdiction in the administration of deceased's
estates where the law applicable to the administration o distribution of,
or the succession to, the estate is customary law or, save as provided in
subsection (1) of this section, Islamic law.

(3) The Minister may, by order published in the Gazette, add to the
First Schedule jurisdiction to administer or enforce any provision of any
law which adistrict court has jurisdiction to administer or enforce (other
than any such provision in respect of which jurisdiction is conferred on a
district court only when held by a civil magistrate), and may amend or
replace the same accordingly.

19.-(1) The practice and procedure of primary courts shall be regulated
and, subject to the provisions of any law for thetime being in force, their
powers limited—

(a) in the exercise of their criminal jurisdiction, by the Primary Courts
Procedure Code;

(b) in the exercise of their civil jurisdiction, by the provisions of the
Fourth Schedule to this Act, and, where the [aw applicable is
customary, by customary law in so far asit is not inconsistent with
the provisions of the Fourth Schedule;

(c) inthe exercise of their g urisdiction, in the administration of estates,
by the provisions of the Fifth Schedule to this Act,

and, in matters of practice and procedure, by rules of court for ggi mary
courts which are not inconsistent therewith; and the said Code and Schedu-
les shall apply thereto and for the regulation of such other matters as
are provided for therein.

(2) The Minister may make regulations prescribing the rules of evidence
applicable in primary courts. Subject to any regulations a primary court
may accept such evidence asis ﬁertl nent and such proof as appears to be
WOI"[h?/ of belief, according to the rule thereof and not withstanding any
other law relating to evidence or proof.

%’3) In addition to any other powers and provisionsin that behalf, and
subject to sub-section (4), aprimary court shall have power, subject
to rules of court-

(a) to issue a summons for the attendance of any party to any
proceeding in the court;

Power
practice and
procedure
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(b) to -issue a summons -to any person to attend beforeit for -the
Purposes of le ng evidence or of producing any document or
hing relevantto any proceeding in the court, t0 isstie a warrant for
the arrest of any stich person and his production before the court,
to issue a commission tor the examination of witnesses, and to take
evidence on commission;

(c) whereit is of the opinion that the justice of any case so requires,
to require any person present at the court, whether a party or
summoned as a witness or not,, to give evidence; and

(d) if it is shown to the satisfaction of the court that anal propeergl which
isindisputein any caseisin danger of being destroyed, hidden,
wasted, damaged; alienated or ofherwise injuriously dealt with
by any person, the court may, pending final determination of the
Case, iSsuie an injunction to restrain any Such person f[om_destrpylrglg,
hiding, wasting, damaging, alienafing or otherwise injuriously
dealing with any such property, and may, if it deemsfit, take the
properly into its'own custody, and, if it is of a perishable character,
sell of dispose of the same and retain the proceedsin the
same manner as if they weretheoriginal property.

of tHe poviare S R o 1) P IS
the Primary Courts Criminal Procedure Code, to any condition, that
power may be exercised only subgect to that condition being fulfilled;
and nothing in‘paragraph (€) of that subsection shall be construed
as empowering.a primary court to require any person accused in any
criminal proceedings to give evidence therein against hiswill.

(5) For the avoidance of doubitsiit is hereby declared that nothing in
Cap-16 sections 29, 31, 32, 36, 38, 38 or 38s Of the' Penal Code shall apply to,
o to any punishment imposed by, a primary court.

86) The Minister may, after consultation with the Chief Justice, by
order published in the Gazette, vary or rePl ace the provisions of the Third,
Fourth and the Fifth Schedules to this Act.

Appellate and Revisional Jurisdiction of District Courts

Appedistrom  20.-(I) Save as hereinafter provided-
prifmary (@in #roce%di ngs of acrimi?al natlﬁre, any person r<]:onk\)/icted of '?ned
By B rithary Coar, e complanant o the Disector of Pblic
Prosecutions,
~(b) inany other proceedings, any party,
if aggrieved by an order or decision of the primary court, may appeal here-
from to the district court of the district for which the primary court is
established.
(2) No appeal shall be allowed-

(@) in any case of an accused person convicted on his own plea of
guilty, except against sentence or an order for the payment of
compensation;
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(b) in any case in which a primary court has passed a sentence of a
fine’not exceeding one hundred shillings only or made an order

for the payment of compensation not exceeding one hundred
shillings only, save with the leave of the district court;

(c) in.any case where aperson is convicted of an offence set, out in, the
‘Schedule to the Minimum Sentences Act, 1972 (being an offence
within the jurisdiction of primary courts), against any minimum
sentence prescribed by section 4 of that Act, unlessthe accused is a
first offender within the meaning ascribed to that expression in
that Act and the value of the relevant ?rope_rty does not exceed
one hundred shillings or unless such sentence iricludes an order for
the imposition of corporal punishment and the appellant isamale

under the age of sixteen years or over the age or forty-five years,
or afemae.

(3) Every appeal to adistrict court shall be by way of petition and shall
befiled in the district court within thirty days after the date of the
decision or order against which the appeal is brought.

(4) Notwithstanding the provisions of subsection (3)-

(8) the district court may extendthe time for-filing an appeal either
or after such period has expired; and

(b) if application. is madeto the district court within the said period of
thirty days, or any extension.thereof granted by the district Cou-
rt, the distinct court may permit an appellant to state the grounds

for his appeal. orally and shall record the same and hear the
appeal accordingly.

(5) The Minister may make regul ations prescribing procedure for

apgealsfrom primary court by acomplainant other than the Director of
Public Prosecutions.

21.-(1) In the exercise of its appellate jurisdiction, adistrict court
shall have power—

(a) to direct the primary court to take additional evidence and to
certify the same to the district court, or, for reasonsto be recorded
inwriting, itself hear additional evidence;

(b) whether additional evidence is heard, taken or not, to confirm,
reverse, amend or vary in any manner the decision or order appealed
against (including power to substitute a conviction or aconviction
and sentence for an acquittal), so however that the decision or
order as altered shall not be in excess of the jurisdiction of the
primary court and no conviction or conviction and sentence shall
be substituted for an acquittal, and no sentence shall be enhanced,
unless the accused or convicted person, as the case may be, shall
have first been given an opportunity of being heard;

(c) to quash any proceedings (including proceedings which terminated
in an acquittal) and, where it is considered desirable, to order the
case to be heard de novo either before: the court of first instance or
?_ome otgler primary court, or any district court, having jurisdic-

ion; an
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(d) the provisions of paragraph (b% of subsection (1), and subsection (2)
of section 49 shall"be applicable to such rehearing as if the case
had been transferred.

(2) Where an order that any proceedings be quashed and the case be
reheard is made as aforesaid, no plea of res judicata or autrefois acquit
or of autrefois convict shall be entertained in respect of any order or
decision in the proceedings so quashed;

(3) Nothing in this section shall be read as prohibiting any aggrieved
complainant in a criminal proceeding to appeal against the decision of
aprimary court to the district court.

Revisional 22. (1) A district court may call for and examine the record of any

jurisdiction  proceedings in the primary court established for the district for whichrit
Isitself established, and may examine the records and registers thereof, for
the purposes of SaIIS(ijl ng itself asto the correctness, legality or propriety
of any decision or order of the primary court, and as to the regularity of any
proceedings therein, and may revise any such proceedings.

(2) Inthe exercise of itsrevisional jurisdiction, a district court shal|
have all the powers conferred upon adistrict court in the exercise of its
appellate jurisdictionincluding the power to substitute a conviction, or a
conviction and sentence, for an acgwttal; and the provisions of paragraph
(b) of subsection (1) of section 21 shall apply inrelation to an order quashing
proceedings and ordering @ rehearing which is made in the exercise of
adistrict court's revisional jurisdiction as they apply.in relation to any
such order made in the exercCise of its appellate jurisdiction.

33) In addition to the provisions of subsection (2) of this section, no .
order shall be made in the exercise of the court's revisiond jurisdiction in
any proceeding of a civil nature increasing any sum awarded, or altering
thé rightsof any party to his detriment (other than an order quashing
proceedings in alowér court or-an order reducing any award in excess
of the jurisdiction or powers of the lower court to the éxtent necessary to
make it conform thereto) unless such party shall have first been given'an
opportunity of being heard.

%\)I No proceedings shall be revised under this section after the expiration
of twelve months from the termination of such proceedingsin the primary
court and no proceedings shall be further revised under this section in
respect of any matter arising thereon which has previously been the subject
of arevisiond order under this section.

5_5) Without PI’E] udice to the provisions of subsection (1) of this section,
adistrict court may exercise Its powers of revision in any case where an
offender is committed for sentence, or a sentence i$ submitted for
confirmation, under the Primary Courts Criminal Procedure Code.

Surisdiction 23.-&1) Where an offender is committed to a district court for sentence
over under the provisions of the Primary Courts Criminal Procedure Code,
offenders  the district court shall have g urisdiction to inquire into the circumstances
gommitted . of the case and to deal with the offender in any manner in which he could

bypimay _ have been deg|t with by the district court if he had been convicted by the
courts district court of the offence In question.
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(2) If the district court imposes a sentence on the offender-

(@) the provisions of the Primary Courts Criminal Procedure Code and
of this Part shall apply only with regard to an appeal against
conviction as for any other case tried by a primary court; and

(b) the offender may appeal against such sentence to the High Court
in the same manner and in the same circumstances asif he had

been convicted by the district court, and the provisions of the
Criminal Procedure Code relating to aopeals against sentence from
the district court to the High Court shall apply accordingly.

(3) The district court may in its discretion postpone itsinquiry under
the provisions of subsection (1) of this section until the expiration of the
time for filing an appeal against conviction, and, if such appeal has been
filed before the district court commences such inquiry, the district court
maﬁ in its discretion postpone such inquiry until final determination of
such appeal or for such lesser period as the court may deem fit.

24.-(1) Where-

(@ an ap;i)eal has been filed by aperson entitled to appeal to adistrict
court; or

(b) adistrict court calls for the record of any proceedings under
section 23,

the district court, orthe primary court, may, for reasonsto be recorded
In writing-

(i) in the case of a person sentenced to i mprisonment or committed
in custody to the district court for sentence, order-

A) that the person be released on bail with or without sureties
(A) pendltng {%e. hearing of his appezra] or the termcl)nation of therevisio-
nal proceedings; or

(B) that the execution of the sentence be suspended pending the
hearing of hisappeal or the termination of the revisional proceed-
ings, In which case such person shall betreated as a remand
prisoner pending the hearing of his apped:

Provided that if the appeal is ultimately dismissed or the ori%inal
sentence (being a sentence of imprisonment) is confirmed, or some other
sentence of imprisonment substituted therefor, the time during which
the appellant has been suspended, shall be excluded in computing the term
of imprisonment; and

(if) in any other case, order that the execution of the decision or
order appealed against shall be suspended pending the hearing
of hisapped, or the termination of the revisiona proceedings.

~ (2) Where adistrict court determines any appeal, revises any proceed-

INgs or passes sentence upon any person committed to it for sentence,
it shall certify its decision or order to the primary court in which the
proceedings originated, and the primary court shall thereupon make such
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orders as are conformable to the decision or order of the district court and,
if necessary, the records shall be amended in accordance therewith.
(c) Appellate and Revisional Jurisdiction of the High Court in Relation
to Matters Originating in Primary Courts

Appeals 25. (1) Save as hereinafter provided —

o s (8) in proceedings of acriminal nature, any person convicted of an

in their offence, or, in any case where a district court confirms the acquittal

appellate and of any person by a primary court or substitutes an acquittal for a

loHshGion conviction, the complainant or the Director of Public Prose-
cutions,

~ (b) inany other proceedings any part%/, o _ _

if aggrieved by the decision or order of adistrict court in the exercise of
its appellate or revisional jurisdiction may, within thirty days after the
date of the decision or order, appeal therefrom to the High Court:

_Provided that the High Court may extend the time for filing an appeal
either before or after such period of thirty days has expired.

(2) The Minister may make regulations prescribi n%procedurefor apped
from district court by a complainant other than the Director of Public Pro-
sections against the decision or order of adistrict court confirming the
acquittal of any person by the primary court.or where district courts sub-
gtitutes an acquiittal for aconviction.

(3% Every-appeal to the High Court shall be by way of petition and shall
be gl ed |h rt1 the district court from the decision or order of which the appeal
is brought:

Pro_v?ded that the Director of Public Prosecutions may file an appeal in
the High Court, and where he so files an appeal, he shall give notice thereof
to the district court and the district court shall forthwith dispatch the
hecohr% of proceedingsin the primary court and thedistrict court to the

igh Court.

(4) Upon receipt of a petition under this section, the district court shall
forthwith dispatch the petition, together with the record of the proceedi-
ngsin the primary court and the district court, to the High Court.

Powers of 26. Where an.appeal against any decision or grder of adistrict court in
Registrars  the exercise of Its appellate or revisional jurisdiction is received in the
High Court, aregistrar of that court may:=

(a) give directions as to-the time within which aar‘}%/ further stepin the
roceedings shall be taken by the appellant or any other party
and may extend any such period) and where the gppellant failsto

complete any such step within such time, may dismiss the appeal
for want of prosecution;

(b) order fresh evidence to be recorded before the court of first instance
or the district court, and to be certified to the High Court.

i 27.-(1) Appealsto the High Court under this part shall be heard b
ofHign " oneju g)e Unless the Chief Justice directs thet an appea be heard by to
Courton — or more judges.

appeal
(2) Any direction by the Chief Justice under subsection (1) may be given
at any time before judgment.
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3) If two or more persons hearing an appeal are equaly divided, the
apgeél maJIbedisnisged. ganapp eqraty

(4) In any appeal to the High Court under this Part in which any rule of
customary law isin issue or relevant, the High Court may refer any ques-
tion of customary law to apanel of experts constituted in accordance
with rules made under this Act, but the High Court shall not be bound to
conform with the opinion of such expertsin determining the appeal.

- 28.(1) SuH_ect to the provisions of subsection (2) of this section, a Powerto
judge of the High Court may, if satisfied that an appeal in any proceeding  reject appeds
of acrimina nature has been lodged without sufficient ground of complaint ~ summaily
summarily reject the appeal.

(2) An appeal in aproceeding of acriminal nature shall not be

summarily rejected under subsection (1) or this section unless-

(a) if the appeal is against sentence and is brought on the grounds
that the sentence is excessive, it appears that there is no material
evidence in the cicurmstances of the case which could lead the
court to consider that the sentence ought to be reduced;

(b) if the apPeaI IS against conviction,-it appears that the evidence
before the |lower court |eaves no reasonabl e doubt as to the
accused's guilt and that the appeal is without substance; or

(c) if the appeal isagainst conviction and sentence, it appears that the
evidence before the lower courts leaves no reasonable doubt as to
the accused's guilt and that the appeal is without substance and
that thereis no material in the circumstances of the case which
cgdul de(ljead the court to consider-that the sentence ought to be
reduced.

(3) A judge may, if satisfied that an appeal in any other proceeding is
without substance, summarily reject the appedl.

29. In the exercise of its appellate jurisdiction under this Part, the powersof
High Court shall have power— High Court

app
(a) to take or to order some other court to take and certify additional

evidence and, whether additional evidence istaken or not, to con-

firm, reverse, amend or vary in.any manner the decision or order
appealed againgt (including, without prejudiceto the generality of

the foregoing, power to substitute a conviction, or a conviction and
sentence, for an order of the district court substituting an acquittal

for a conviction, and power to make declaratory orders), so
however that the decision or order as altered shall not be in excess

of thejurisdiction of the court of first instance:;

Provided that-

(i) no conviction or conviction and sentence shall be substituted for an
order of the district court substituting an acquittal for a conviction,
and no sentence shall be enhanced, unless the accused or convicted
person, as the case may be, shall have first been given an opportunity
of being heard; and
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(i) no declaratory order on an appeal by the Director of Public
Prosecutions against a decision or order of adistrict court confirm-
ing the acquittal of aperson in aprimary court shall have effect as
aconviction;

(b) quash any proceedings (including proceedings which terminated in
adecision or order of adistrict court substituting an acquittal for
aconviction not any such decision or order confirming an acquittal
by aprimary court) and, whereit is considered desirable, order the
case to bc heard de novo either before the court of first instance
or some other primary court or district court having jurisdiction:

. Provided that where proceedings are quashed and an order for rehearing
is made as aforesaid-
(i) the provisions of para%raph (b) of subsection (1), and subsection (2),
of section 49 shall be applicable to such rehearing asif the case had
been transferred; and
(i) no pleaof resjudicata or autrefois acquit or autrefois convict shall
be entertained in respect of any decision or order in the proceedi-
ngs so quashed;
(c) make any other decision or order which might have been made by
the court of first instance.

supervision  30.-(1) The High Court shall exercise general powers of supervision
over al courtsinthe exercise of their jurisdiction under this Part, and
may at any time-

(a) call for and inspect therecord of any proceedings under this Part
in-adistrict court or primary court and may examine the records
or register thereof; or

(b) direct e%ndy district court to call for and inspect the records of any
proceedings of the primary court establishedin its district andto
examine the records and registers thereof,

inorder to satisfy itself, or that such district court shall satisfy itself

as to the correctngss, |egality and propriety of any decision or order and

asto theregularity of any proceedings therein; ‘and may-

(c) itself revise any such proceedingsin adistrict court; or

(d) where it has.exercised its appellate jurisdiction in relation to pro-
ceedings which originated in a primary court between or against
partiesnot all of whom were parties {o the appeal, itself revise
such proceedings in the primary court;

(e) di recttthe district court to revise any such proceedingsin aprimary
court,

and all such courts shall comply with such directions without undue

delay.

(2) A resident magistrate in-charge may call for and inspect the record
of any proceedings under this Part in aresident magistrates court, district
court or a primary court and may examine the records or registers thereof
for the purpose of satisfying himself as to the correctness, legality
or propriety of any decision or order and asto the regularity of any
proceedings therein; and may, in any case in which he considersthat any
decision or order isillegal or improper or any proceedings are irregular-
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(@) in the case of aresident magistrates courts or district court, forward
the record with areport to the High Court in order that it may
consider whether or not to exercise its powers of revision; and

(b) in the case of aprimary court, forward the record with a report
to the district court with a direction to consider the proceedings and
if it considers it appropriate so to do, to revise the same:

Provided that nothing in this subsection shall confer on aresident
magistrate in-charge any power to call for, inspect, forward or report on
any proceedings before a resident magistrate.

(3) Where aresident magistrate in-charge forwards any record to the
High Court or adistrict court under this section, and pending the decision
of Such court, he may, for reasons to be recorded by him in writing on the
record, order that the execution of the decision or order of the district
court or primary court, as the case may be, be suspended and aso in
criminal proceedings, if the convicted person isin confinement, that he be
released on bail with or without sureties:

Provided that where any sentence of imprisonment dealt with under this
subsection is confirmed by the High Court or adistrict court or some
other sentence of imprisonment substituted therefor, the time during which
the convicted person has been released on bail, or the sentence was
suspended and the convicted person treated as aremand prisoner, shall be
excluded in computing the term for which heis sentenced.

31.-(1) In the exercise of its revisional jurisdiction under this Part, Revision

the High Court shall have all the powers conferred upon the High Court
in the exercise of .its appellate jurisdiction under this paragraph including
the powers to substitute a conviction or-a conviction and sentence for
acgwttal or an acquittal for aconviction or to make a declaratory order;
and the provisions of the proviso to paragraph (b) of section 29 shall apply
in relation to an‘order quashing proceedings and ordering arehearing
which ismade in the exercise of the High Court's revisional jurisdiction
asthey apply in relation to any such order made in the exercise of its
appellate jurisdiction.

(2) In addition to the provisions of subsection (1) of this section, no
order shall be madein the exercise of the High Court's revisional
jurisdiction under his Part'inany proceedings of acivil nature, increasing
any sum awarded or altering the rightsof any party to his detriment (other
than an order quashing proceedings in alower court or an order reducing
any award in excess of the jurisdiction or powers of alower court to the
extent necessary to make it conform thereto) unless such party shall
have first been given an opportunity of being heard.

32.-(1) Where-

(@) an appeal to the High Court under this Part has been filed; or

(b) the High Court calls for the record of any proceed ings or any record
is forwarded to the High Court under section 30, the High Court,
or the district court, may, for reasons to be recorded in writing-

() in the case of a person sentenced to imprisonment, order-
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(A) that the person be released on bail with or without sureties
pending the hearing of the appeal or termination of the
revisionary proceedings;

(B) that the execution of the sentence be suspended pending the
hearing of the appeal or the termination of the revisionary
proceedings, in which case such person shall be treated as
aremand prisoner during such period:

Provided that if the appeal is dismissed or the sentence (being a sentence
of imprisonment) is contirmed or some other sentence substituted therefor,
the time during which such person was released on bail, or during which
the sentence has been suspended, shall be excluded in computing the
term of the imprisonment; and

(i) in any other case, order that the execution of the decision or
order” appealed against shall be suspended pending the hearing
of the appeal or the termination of the revisional proceedings.

(2) Wherethe Hiﬁ_h Court determines any appeal or revises any
proceedings under this Part, it shall certify its decision or order to the
primary court in which the proceedings originated through the district
court, and the primary-court shall thereupon make such orders as are
comfortable to the decision or order of the'High Court and, if necessary,
the records shall be amended in accordance therewith.

(d) Miscellaneous
33.-(1) Noadvocate or public prosecutor as such may appear or act

Appearance . K
onbenalf of O any party in a primary court.

parties In
primary
courts

Presence of

hearing of
il

revision
proceedings

(2) Subject to the pro vision sof subsections (1) and (3) of this section and
to any rules of court relating to the representation of parties, a primary
court may permit any relative or any member of the household of any party
to any proceeding of acivil nature, upon the request of such party, to
appear and act for such party.

) In anY proceeding.in a primary court to which abody corporateis
apart (includi n% proceedings of acriminal nature) a person in the
employment of the body corporate and duly authorized in that behalf,
other than an advocate, may appear and act or, behalf of that party.

34. (1) Save where an appeal is summarily rejected by the High Court
and subject to any rules of court relating to substituted service, a court
to which an appeal lies under this Part shall cause notice of the time and
place at which the appea will be heard to be given-

(a) to the parties or their advocates;

(b) in al proceedings of acriminal naturein the Hiﬂh Court, or in any
such proceedings in the district court in which heis an %:_pellant or
has served notice that he wishes to be heard, to the Director of
Public Prosecutions:
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Provided that no such notice need be given-

(i) to an appellant in any proceedings of acriminal nature whoisin
custody, who does not state in the petition both that he wishesto
be present and that he isin a position to pay the expenses of his
transfer to the place of hearing;

(i) to any party who has served notice on the appellate court that the
does not wish to be present;

(iii) to any advocate unless the petition or appeal is signed by the
advocate or the appellate court is otherwise informed that heis
Instructed to appear a the hearing;

(iv) to the Republic or the Director of Public Prosecutions except in the
circumstances specified in paragraph (b) of this subsection.

(2? An appellant or other party, whether in custody or not, shall be
entitled to be present at the hearing of an appeal under this Part:

Provided that where an appellant or other party isin custody, his right
to be present at the hearing of the appeal shall, unless the court directs
that his presence is desirable for the due determination of the appeal
(inwhich case the expenses of transferring-him to and from the place of
hearing shall be borne by the Republ |8), be subject to his paying all
expenses incidental to his transfer to-and from the place where the court
sitsfor the determination of the appeal.

(3) No party has any right to be heard either personally or-by advocate
before the High Court or a district court exercising their respective jurisdic-
tionsin revision under this Peart:

Provided that-

(a) the Court m?}/, if it thinks fit, hear any party personally or by
advocate; an

(b) nothing in this subsection shall derogate from the provisions of
naragraph (b) of section 21, subsection(3) of section 22, paragraph
ﬁ? geéhe psrgwso to paragraph (a) of section 29, or subsection (2
of section31.

35. Subject to any provision of the Civil Procedure Code, in al civil
appealsto the High Court or the district court, as the case may be, the
court shall have the power to determine the appeal notwithstanding that
the appellant or the respondent or both of them have not been served with
notice of hearing of the appeal:

Provided that the court, upon grounds to be recorded in writing, is
satisfied that the party concerned cannot be served without undue delay and
unnecessary expensas or efforts have been made to effect service without
SUCCESS.

36. Every appeal from a primary court or district court under this
Part in proceedings of a criminal nature (other than an appeal against a
sentence of fine or an order for the payment of compensation) shall abate
on the death of the appellant.
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Substantial 37.-(1) No proceedingsin aprimary court or district court under this
bedome . Part, and no decision or order theredf, shall be set aside merely on the
without  ground that the proceedings took place in the wrong district, unless it
undueregard  APPeEAS that such error hasin tact occasioned afailure of justice.
technicalities
(2) No decision or order of aprimary court or adistrict court under this
Part shall be reversed or altered on appeal or revision on account of any
error, omission or irregularity in the complaint, any process or chargg,
in the proceedings before or during the hearing, or in Such decision or order
or on account of the improper admission or rejection of any evidence,
unless such error, omission or irregularity or improper admission or
rejection of evidence has in fact occasioned afailure of justice.

(3) Inthe exercise of their respective jurisdictions under this Part, the
High Court and district courts--

(a) shall not refuse to recognize any rule of customary law on the
grounds that it has not been established by evidence, but may
accept any statement thereof which appearsto it to be worthy of
belief which is contained.in the record of the proceedingsin or
before any lower court which has exercised jurisdiction in the case,
or from any other source which appears to be credible, or may take
judicial notice thereof;

(b) subject to any regulations made under subsection (2) of section 19,
may accept such evidence asis pertinent and such proof as appears
to beworthy of belief, according to the value thereof and notwith-
stagdl ng any other law relating to the addiction and reception of'
evidence;

(c) shall not be required to comply or conform with the provisions of
any rule of practice or procedure otherwise generally applicablein
proceedingsin the appellate or revisional court, but ma?/ apply any
suchrule where it considers the application thereof would be advan-
tageousto the exercise of such jurisdiction;

(d) where there is any dispute or uncertainty asto any customary law,
whether by reason of -anything contained in'the record of the
proceedings in or before any |lower.court which has exercised a{ uris-
diction inthe case, the grounds of appeal, or otherwise, shall not
be required to accept as conclusive or binding any evidence contai-
ned in the record but shall-

(i) inany case of dispute, determine the customary law applicable,
and give judgment thereon, in accordance with what it con-
celves to be the best and most credible opinion or statement
which is consistent with the provisions of such customary law
as are undisputed; and

(if) inany case of uncertainty, determine the appeal ., and give
udgment thereon, in such manner as accords as near as may
e dto the provisions of such customary law as are established
and certain.
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38.-(1) Any summons, warrant or other process lawfully issued from  Service of
aprimary court or adistrict court in the exercise of itsjurisdiction under  process
this Part may be served or executed -

(@) within any part of the district within which it exercisesjurisdiction;
or

(b) within any other district, if the said summons, warrant or process
is sent to the district court or primary court established for the
district in which it isto be served or executed and endorsed by
amagistrate or justice assigned to the court of issue with a certificate
that any fees for service or execution and, in the case of any process
requiring the attendance or witnesses, the reasonable expenses of
such witnesses have been paid or tendered.

(2) An affidavit that a summons, warrant or other process has been
served or executed pursuant to the provisions of subsection (1) of this
section, or an endorsement that it has not or cannot be so served or
executed, shall be made by the person by whom such service or execu-
tion was effected or attempted.

39.-(1) Every primary court shall execute or cause to be executed any  Execution of
decision or order of any other court directed to such primary court and  ordersand
shall cause to be executed or served every summons, warrant or other  process of
process issued by any such other.court directed to itfor execution or  other courts
service, and generaly shall give such assistance to any such-other court as
may be necessary.

(2) Every district court shall-

(a) when so requested by some other district court, execute any decision

or order of such district court or of the primary court established
for the district for which such other district court is established and
shall cause to be executed the summonses, warrants or other
process thereof; and

(b) execute or cause to be executed any decision of order of the High

Court in'the exercise of itsjurisdiction under this Part directed to
it and execute and serve the summonses, warrants and other process
of the High Court aforesaid directed to it.

PART IV

ORIGINAL JURISDICTION AND POWERS OF, AND APPEALS, ETC., FROM
DISTRICT COURTS AND COURTS OF A RESIDENT MAGISTRATE

() Original Jurisdiction and Power
40.-(1) A district court shall have and exercise original jurisdiction-  origina

. . . . . . i Sth
(a) in all proceedings of acriminal nature in respect of which ~ IeCe on

jurisdiction is conferred on adistrict court by any law for thetime
being in force;
(b) in al such other proceedi ngs under any written law for the time
being in force (other than subsection (2) of this sectlong in respect
f)f which jurisdiction is conferred on‘a district court by any such
aw;
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Provided that-

() where#"urisdi ctioninany wcgdproceedi ng asisreferred to in para-
graph (a) or (b) isconferred on adistrict court when held by
aresident magistrate, a civil magistrate, or some other description
of lmaglts_trz?t]e g%l strict c_:gur'{ shall SrtloatI have| Iurl Sdl_(gl %? therein

| r magjistr ivil magistrate or m
ngt%?e og Ssuc de%r?ptlegn, %2 theatg\se ma?} Be; and agiStrate or mex

(i) thejurisdiction of adistrict court in proceedings under any such
law asisreferred to in paragraph (b) of this subsection shall
(subject to any express exception in any such law) belimited in the
same cases and to the same extent asis provided in paragraph
(bg.of subsection(2). A S

(2) A district court when held by acivil magistrate shall, in addition to

the jurisdiction set out in subsection (1) have and exercise origina juris-
diction in proceeding of civil nature, other than any such proceedingsin
respect of which jurisdiction is conferred by written law exclusively on
some other court or courts, but (subllec_t to any express exception in any
other law) such jurisdiction shall be [imited-

(@) in proceedings for the recovery of possession of immovable pro-
perty, to proceedings in which the value of the property does not

_exceed three hundred thousand shillings; and _

(b) in other proceedings where the subject matter is capable of being
estimated at amoney value, to proceedings in which the value of
the subject matter.does not exceed two-hundred thousand shillings.

Original 41.-(1) A court of aresident megistrate shall-have and exercise juris-

jurisdiction diction in.all proceedings in respect of which jurisdiction is conferred by

o Cutef  the Secong Schedélle to this Act and any Jaw for the time bei n%_l nforceon

aresident acourt-of aresident magistrate or adistrict court or on adistrict court

mgsae  presiding by aresident megistrate or acivil magistrate, in the exercise of
Its ori grl nal jurisdiction. _ _

(2) The Minister ‘may, by order published in the Gazette, amend or

replace the Second Scheduleto this Act if any circumstances so require.

Powers, 42. Subject to the provisions of any law for the time being in force,
practiceand  the powers of district courts and courts of aresident magistrate shall be
procedure. liMited, and their practice and procedure regulated-
original (a) inthe exercise of their origina criminaljurisdiction, by the Penal
jurisdiction Code and the Criminal Procedure Code;

(b) in the exercise of theiroriginal civil jurisdiction, in accordance with

the principles and provisions of the Civil Procedure Code, so far
as the same shall be applicable and suitable.

(b) Appellate and Revisional Jurisdiction, etc., of the High Court in Relation
to Proceedings Originating in District Courts and Courts of Resident
Magistrate
Appedls 43.-(1) Subject to the provisions of any law for thetime being in
revision, etc. force, the provisions of the Criminal Procedure Code shall apply to appeals
in proceedings of a criminal nature from adistrict court or courts of a
resident magistrate to the revision of proceedings of a criminal nature
therein, and to such other proceedings in, or in refation to, such courts as
may be provided for in that Code.
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(2) Sggﬂ ect to the provisions of any law for the time being in force,
all appeals, references, revisions and similar proceedingsfrom, or in
respect of, any proceeding of acivil naturein adistrict court or acourt of
aresident magistrate which are authorized by law shall lie to and be
heard by the High Court.

44.-'S|I) In addition to any other powersin that behalf conferred upon
the High Court, the High Court-

(@) shall exercise tgeneral powers of supervision over al district courts
and courts of a resident magistrate and may, at any time, call for
and inspect or direct the ingpection of the'records of such court
and give such directions asit considers may be necessary in the
interests of justice, and all such courts shall comply with such direc-
tionswithout undue delay; . . o .

b) may, in any proceeding of acivil nature determined in a district
court or acourt of aresdent magistrate, on application being made
in that behalf by any party or of its own motion, if it appears that
there has been an error materia to the merits of the case involving
Injustice, revise the proceedings and make such decision or order
therein asit seesfit: _

~ Provided that no decision or order shall be made by the High Court
in the exercise of the jurisdiction conferred by paragraph (b) of this
subsection, increasing any sum awarded or altering the rights of an

bsectior . g any. ded t ?’th ghts of any
party to his detriment, unless such party shall have first been given an
opportunity of being heard.” :

FZ) A reSident magistrate in-charge may call for and inspect the record
of any proceedingsin adistrict court and may examine the records or
registers thereof for the purpose of satisfying himself as to the correctness,
legality or propriety of any decision or order and asto the regularity of the
proceedings theréin; and may, in any case in which he considers that
any decision or order isillegal or improper or any proceedings are
irregular, forward the record with areport to the High Court in order that
it may consider whether or not to exerciseits powers of revision.

(3) Where aresident magistrate in-charge forwards any record in any
Proceed| ng of criminal nature to the High Court under this section, he ma%/,
or reasons to be recorded by him in writing on the record, order that the
execution of the decision or order of the court be suspended, and if the
convicted person isin confinement, that he be released on bail, with or
without sureties. QO _ _ .
~ (4) Where any sentence of imprisonment dealt with under this section
is confirmed by the High Court, or some other sentence of imprisonment
substituted therefor, the time during which the convicted person was
released, or the sentence was suspended and the convicted person treated
:ﬁs a rem?nd ggsoner, shall be excluded in computing the term for which

eis sentenced.

Additional
power of
supervision
and
revision

45.-(1) The Minister may after consultation with the Chief Justice  minister

and with the Attorney-General, by order published in the Gazette-

may

confer
extended
appellate
jurisdiction
on resident
Magistrate
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(a) invest any resident magistrate, in relation to any category of cases
gpecified in the order, with the appellate jurisdiction ordinarily
exercisable by the High Court; or

(b) invest any resident magistrate, in relation to any particular case
&ecm inth ordek with the appellate jurisdiction ordinarily

ercisable by the High Court,

and such magistrate shall, by virtue of such order notwithstanding the
provision of any written [aw to the contrary but subject to the limitations

or restrictions, it any, specified in the order or any subsequent order, have

Bower in relation to such category of cases so specified or, as the case may

pe, such case so specified, to hear and determine appeals and exercise

in its capacity as a court of appeal, in the same manner and to the same

extent as the High Court, and in so far asit is necessary, expedient or
desirable for the proper exercise of such jurisdiction, and for the purpose

of any appeal from his decision in the exercise of such jurisdiction, such

resident magistrate shall be deemed to be ajudge of the High Court, and
the court presided over by him while exercising such jurisdiction shall be

deemed to be the High Court. o
(2) The provisions of this Act, the Criminal Procedure Code of the

Cap. 20 Civil Procedure Code 1966 which govern the exercise by the High Court of
Nols 966 its appellate and revisional jurisdiction shall, mutatis mutandis, and to
' the extent that they are relevant, %overn proceedings before aresident
magistrate under thisssection in the same'manner as they govern like
roceedings before the High Court, and the provisions of the said written

aws which relate to appeals to the High Court, the powers of the High

Court to such aop_eal s, the revisional jurisdiction of the High Court and

other matters relating to gppeala revisions, inspection and supervision to

or by the High Court, shall be construed, in refation to proceedings under

this section, asif references to the High Court were references to such

resident magistrate exercising extended jurisdiction conferred upon Will

under thissection. _
(c) Miscellaneous

46.-(1) Nothing in this Part shall apply to any proceeding to which
Part 11l applies.

(2) Nothingin section 43 or 44 shall apply-to or in relation to appeals
from, or the stating of cases by, adistrict court or court of aresident
magistrate exercising extended powers conferred by order under section
13 of the Criminal Procedure Code, or, save as provided in section 15
of that Code, authorize the High Court or any resident Magistrate in-cha-
rge to exercise any power of supervisions or revision in relation to any such

court. PART V
TRANSFER

47.-(1) Where any proceeding has been ingtituted in a primary court,
%ar?\séﬁrmary it shaﬁ e lawful, at any time before judgment, for-

courts (a) the primary court, with the consent of the district court or a court
of aresident magistrate having jurisdiction, to transfer the procee-
ding to such district court or court of aresident magistrate or to
some other primary court; or
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(b) the district court or acourt of aresident magistrate within any
part of the local jurisdiction of which the primary court'is
established, to order the transfer of the proceeding to itself or
to some other magistrate's court;

(c) the High Court to order the transfer of the proceeding to itself
or to some magistrate's court;

in any case where:-

(i) it appears that the circumstances or gravity of the proceeding make
~ it desirable that the same should be transferred,; or _

(i) there is reasonable cause to believe that there would be afailure of

justice were the proceeding to be heard in the primary court; or

(i) the subject matter of the proceeding arose outside the local limits
of the primary court's jurisdiction or is not within its jurisdiction,
or inany case in which the law applicableis a customary law which
isnot a customary law prevailing within such first mentioned
primary court's local jurisdiction; or

(iv) the proceedings seek to establish or enforce aright or remedy under
customary law or Islamic law, or.are an application for the appoint-
ment of an administrator of the estate of a deceased person, and
the court is satisfied that the law applicable is neither customary
law nor Islamic law or that the question whether or not customary
law or Islamic law is applicable cannot be determined without
hearing or-determining the proceedings,

and shall record its reasons for making or ordering such transfer:

Provided that nothing in this subsection shall authorize-

(a) the transfer by amagistrate's court of any proceeding which is
required by law to be commenced in a primary court except to
some other primary court; or

(b) the transfer of any proceeding to a court which, however
%:r?nstlftuted, has no jurisdiction in respect of the subject matter

ereof.

(2) A primary court-

(a) shall transfer tothe district court of thedistrict for whichitis
established any proceeding of acrimina nature if the accused
person appears to be of unsound mind;

(b) if the accused person so elects, shall transfer to the district court
of the district for which it isestablished any proceeding of a
criminal nature in which the accused is charged with an offence
Punlshable in the primary court by imprisonment for more than
welve months or, in the case of an adult, by corporal punishment.
An election under this section shall be exercised before the accused
pleads to the charge.

~ (3) Where any proceeding of acivil nature referred to in subparagraph
(i) of paragraph (c) of subsection (1) has been instituted in a primary
court, the primary court shall, on the application of either party to'such
proceeding and on being satisfied that the proceeding involves a question
of law at issue between the parties, transfer the proceeding to the district
court of the district for which the primary court is established:
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Provided that no decision, judgment or order of the primary court in
any proceeding of civil nature to which this subsection applies shall be
reversed or altered on appeal or revision on the ground only of failure by
such pri mar¥ court to transfer the proceeding in accordance with the

rovisions of this subsection unless such failure has in fact occasioned
alure of justice.

_ (4) Where any proceeding has been instituted in a primary court estab-
lished for any district, the primary court may, if it is satisfied that it is
reasonable in the circumstances so to do, and shall, if directed by the
district court of that district, transfer the proceeding to another primary
court established for the same district.

(5) The provisions of subsection (4) shall be construed without prejudice
to the provisions of subsection (1).

(6) Where any proceeding of a criminal nature has been instituted in
primary court, it shall be lawful at any time before the accused person gives
evidence therein, for the Director of Public Prosecutions to order the

rimary court to transfer the proceeding to the district court of the district
or which it is established.

7) A primary court shal| comply with-all orders of the Director of
Public Prosecutions, the district court a court, of aresident magistrate
or the High Court under this section.

_ 48. Where any proceeding inrespect of which aprimary court has
jurisdiction has been instituted in the district court, a court of aresident
magistrate or-the High Court, it shall be lawful, at any time before judg-
ment, for such court to order the transfer of the same to the primary court
having jurisdiction; save that before making any such order the district
court, court of a resident magisirate or High Court, as the case may be,
shall satisfy itself that the transfer of the proceeding will not be contrary
to the interest of justice or cause undue is convenience to the parties,

and shall record its reasons for ordering such transfer,

49.-(1) Where any proceeding or matter is transferred from one court
to another under the provisions of section47 or 48-

(a) the court fromwhich the same is transferred may, subject in the
case of amagistrate's court, to any directionsin that behalf given by
the superior court ordering the transfer, make such order asto the
costs of the proceedings to date asit shall think fit;

(b) upon Payment of any necessary fees additional to those paid in the
court from which the case is transferred shall commence the hearing
de novo and proceed with the conduct and trial thereof in the same
manner asif, in criminal proceedings, acomplaint of facts consti-
tlgércljg an offence had been duly made to the court, and, in civil pro-
ceedings a plaint or other appropriate statement of claim therein
had been duly filed, in such court, and the proceeding, and any
appeal from the decision thereof, shall be regulated in the same
manner as if the proceeding had been commenced in the court
to which the same have been transferred,
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(2) Where any court transfers ang proceeding of acriminal nature
under, or in accordance with any order made under this Part, it shall take
security for the appearance of the accused person before the court to which
the proceeding istransferred or, if it is appropriate, remand him in custody
to be brought before such court; and any security taken for the appearance
of the accused person shall be treated asiif it had been taken by the court
to which the proceedings are transferred.

(3) No appeal shall lie against the r_nakin7g of, or any refusal to make,
an order under the provisions of section 47 or 48.

(4) Thejurisdiction of acourt under this Part may be exercised of its
own motion or on the application of any party.

50. Nothing in this Part of this Act shall be construed as derogating  savingsof
from the provisions of any other law relating to the transfer proceedings.  transfers

under other
PART VI laws
JUSTICE OF THE PEACE, AND ADDITIONAL POWERS OF PRIMARY COURT
MAGISTRATES

(a) Appointment and Powers of Justices of the Peace

51.-_fl) Every specified officer ofsthe district, town, municipal or City Appointment
council shall be ajustice of the peace for the district in which such council
has jurisdiction.

(2) The Minister may appoint any fit and proper person to beajustice
of the peace for the district in which such person is ordinarily resident.

(3) Notwithstanding the Brovisions of subsection (1) or (2) of this
section, the Minister may, by notice published in the Gazette, in any case
in which he considers such an appointment to be desirable, appoint a
specified officer or person appointed a justice under subsection (2) to bea
justice of the peace for more than one district.

(4) In this section "specified officer" means the Secretary to the district,
town, municipal or city council.and includes the Secretary to adivisiona
committee thereof.

52. The %Qpropriatejudicial authority shall assi ﬁlﬂ every justicetoa  Assignment
i |

primary or district court house in the district for which heis appointed. of justice
houses
53. A justice may arrest, or may order any person to arrest, any person  Arrest by,
who commits a cognizable offenceSin his preSence %o order

54.-(1) Where a complaint of facts which constitute an offenceis Justices
made, either orally or in writing, to ajustice, he shall examinethe  may compel

complainant and, if satisfied that there are sufficient grounds for so doi n%, i
issue a summons or awarrant for the purpose of compelling the Scc‘ﬁ’”s

appearance of the person accused:
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Provided that ajustice shall not, in the first instance, issue awarrant for
the arrest of the person accused, unless he is satisfied that it is proper that
such person should be detained in custody pending histrial or should
give security for his appearance, or that the circumstances of the case
render it unlikely that such person will appear in answer to a summons.

~ (2) The power to issue awarrant under this section includes power to
issue awarrant of arrest authorizing a police officer to whomiit is directed
to release the person accused on his executing a bond for a specified sum
with or without sureties, for his appearance before the court.

(3) Every summons and warrant issued under this section shall bein
the prescribed form and shall be returnable before a magistrate's court
at acourt house in accordance with the directions of the appropriate
judicia authority.

(4) Where ajustice considers a complaint under this section, he shall
enter the same, together with his decision whether or not to issue process,
in the records and registers of the court house to which he is assigned;
and if he issues process, he shall enter the charge in the register.

Persons 55. Where any person isarrested by or on the orders of ajustice under

arestedto  section 53 or any person otherwise arrested without warrant is brought

peteken . beforeajustice, the justice shall, without unnecessary delay, either take
him or cause him tobe taken before a magistrate:

Provided that where-

(a) the justice is assigned to a courthouse in the vicinity and, for the
time being, there isno magistrate in attendance thereat; and

(b) in‘accordance with the arrangements made for the dispatch. of
judicial businessin thedistrict by the appropriate judicia authority,
the proceedings will be further prosecuted at such court house,

the justice may, instead, enter the matter in the registers of the court
Eguse and exercise the powers conferred by paragraphe(%l) or (b) of section

Powersto 56. A justicemay, if there is no magistrate in attendance at a court
justices house to which he'is assigned, exercise at the court house any of the follo-

justices. ) : 1Se al the cour
assigned \ing powers of amagisirate exercisingjurisdiction at such court house-

houses (a) to admit any person arrested, with or without warrant, for any
offence, other than murder or treason, to bail either with or without
security or release him in his own bond, and to issue a warrant of
arrest for any person in breach of abond for his appearance;
(b) to remand in custody any person arrested, with or without warrant,
for areasonable time, not exceeding seven days at any onetime, to
some prison, lock-up or other place or security:

Provided that-

(i) ajustice shall not remand any person in custody unlessa casefileis,
or shall have been, opened for the matter and a chargeis, or shall
have been, drawn up and signed by a magistrate, justice or police



NAKALA MTANDAO (ONLINE DOCUMENT)

No. 2 Magistrates Courts 1984 3

officer, containing such particulars as are reasonably necessar%{ to
identify the offence or offences, including the law and the secfion,
ogé)thegI division thereof, under which the accused person is char-
ged; an
(i) ajustice shall not remand any person in custody for more than

seven days at any time, nor, save where normal means of accessto
the nearést ma(tylstrate areinterrupted, for more than an aggregate
of twenty-eight days, without taking him before a magistrate;

(c) to cause any person brought before a primary court under arrest
to be taken before the district court;

(d) to issue asummons compelling any person to appear to give evi-
dence or to produce any thing in any proceeding to be heard in the
court house or for the attendance of any party to such proceedings;

(e) to endorse warrants of arrest and summons issued by courts out-
sidethedistrict in which heissitting;

(f) if it is shown to the satisfaction of the justice that any property
whichisin dispute in any case (whether of acivil or acrimina
nature) isin danger of being destroyed, hidden, wasted, damaged,
alienated, or otherwiseinjuriously-dealt with, by any person, and
pending final determinationof the case, to issué an Injunction to
restrain any such person from destroying, hiding; wasting, dama-
ging, aiendti ng* or otherwise injuriously dealing with any such
property, and, It it is of @ perishable character, sell or dispose of
the same and retain the proceedsin the same manner asif they were
the original property,

and may exercise any of the powers, functions and duties conferred by

any other written law upon ajustice, other than such as are conferred on'a
justice assigned to a district court house.

56. In addition to the powers herein before conferred on ajustice, a  Additiona

justice assigned to adistrict court house- posters of
€) may hear, take:and record the. confessions of personsinthecustody — Lgned to
of apolice officerin the same manner as a magistrate may hear,  gigrict court
take and record such confessions; houses

(b) shall have and exercise the powers, functions.and duties conferred
Ioa?/v ajustice assigned to a district court house by any other written

(b) Additional Powers of Primary Court Magistrate

58.-(1).A primary court magistrate shall be ajustice of the peace for
the district for which the primary court to which heisassigned is

established and, in his capacity as ajustice, he is hereby assigned to every
district court house therein.

(2) The exercise of the powers or functions of ajustice by a primary
court magistrate shall not be called in question solely on the grounds that,
in the exercise of such powers or functions, he purported to act as
aprimary court magistrate.
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(c) Miscellaneous

Confessons 59, A confession made by a person in the custody of a police officer

tojustices which is made in the immediate presence of ajustice assigned to adistrict
court house may be proved in evidence in the same manner and to the
same extent as a confession in the like circumstances in the immediate
presence of amagistrate may be proved.

Powers of 60. Every justice exercising the power to arrest any person, and every

persons P

aresing  P€rson to whom any order or warrant to arrest any other person is given
or directed, in accordance with the provisions of this Part, shall have and
may exercise, in the exercise of such powers, all such powersand shall
pfefr orm all such duties as are by law conferred or imposed upon police
officers.

Provisions 61. The Igrrovisi ons of paragraphs 10, 11 and 12 of the Primary Courts
{ﬁg‘}g’f}%& Criminal Procedure Code shall apply to any processissued under this
Part by justices assigned to primary court houses.

supervision  02-(1) Justices shall be subject to the supervision of the magistrate
of and exercising jurisdiction in the court houses to which such justices are
instruction  gssigned, and to the supervision of a resident magistrate in-charge, and
toustices JusEt)l_ cets shall be obedient to the magistrates to whose supervision they are
subject.
~ (2) The appropriate judicia authority may, from time to time, issue
ingtructions not inconsistent with.any law for thetime being in force far the
guidance and control of justices in the exercise of their powers, functions
and duties, and every justice shall comply with and abey such instructions.

PART VII
MISCELLANEOUS

concurrent . 03--(1) Subject to the provisions of any law for the time being in force

juisdiction  Where jurisdiction in respect of the same proceedings is conferred on
different courts, each court shall have a. concurrentjurisdiction therein:

Provided that no civil proceedings in respect of marriage, guardianship

or inheritance under customary law, orthe incidents thereof, and no civil
proceedings in-respect Of immovabl e property, other than proceedings
relating to land held on a Government lease or aright of occupancy

Cap. 113 ranted under the Land Ordinance or proceedings under section 22 or 23 of
the Land Ordinance shall-be commenced in any court other than a pri-
mary court unless the Republic is a party thereto or unless the High
C%ﬁurt glvtes leave for such proceedings to be commenced in some
other court.

Acts 1966 (2) Nothing in section 15 of the Civil Procedures Code shall require

No. 49 any proceedings of a civil nature to be commenced in a primary court.

Certain 64. Where-
issue not (4) proceedings to establish or enforce any right or remedy under
justiciable customary law are ingtituted in a primary court, or an application

'n prtmery is made t0 a primary court on which jurisdiction in the administra-

court
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tion of deceased estates has been conferred for the appointment
of an administrator for the administration and distribution of the
estate in accordance with customary law, and such proceedings or
applications are not rejected by the court of its own motion; or

(b) any proceedings have been transferred to a primary court and the
réason or one of the reasons therefor is that the law applicableis
customary law,

the issue whether or not customary law applies to any party, or person
relevant, to the proceedings or application, or whether or not customary

law isthe law applicable, shall not be justiciable in such court, but the
proceedings or application shall be heard and determined and decisions
and orders made therein in accordance with customary |aw and this Act,

and the primary court shall have jurisdiction accordingly:

Provided that-

(@) nothing in this section shall apply to any issue as to the applicability
of one of several customary laws; and

(b) nothing in this section shall-preclude any Person from making
application to some other court or authority having jurisdiction
in that behalf for atransfer under this Act or, in the case of adminis-
tration proceedings for administration under the Probate and
Administration Ordinance, or any other court or authority having
appellate, supervisory or revisional jurisdiction, or power to make
orders of transfers or relating to administration, from hearing and
determining any such issue or making such decisions or-orders as
the circumstances of the case require.

65.-(I) Subject to the provisions of subsection (2) of this section no
magistrate shall act in hisjudicia office in any proceeding in which he
hasany pecuniary or personal interest.

~ (2) A magistrate shall not be incapable of acting in hisjudicial office
in any proceeding by reason of his being one of several rate payers or as
one of any other class of personsliable, in common with-others, to any
rate, tax or duty, or to contribute to or to be benefited by any rate, tax or
duty e\gdhmh maly be increased, diminished or in any way affected by that
proceeding.

66.-(1) No-

(a) magistrate holding a magistrate's court shall beliable to be sued in
any court for any act done or ordered to be done by himin the
exércise of hisjudicia duty;

(b) justice shall be liable to be sued in any court for any act done or
orderestd_ to be done by him in the exercise of his functions or duty
asajustice,

whether or not such act is within the limits of his or the courtsjurisdiction,
if at the time of doing such act or making such order he believed in good
faith that he had jurisdiction to do such act or make such order.

cap. 445
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(2) No officer or amagistrate's court or other person required to execute
the lawful orders of amagistrate or justice shall be liable to be sued in
any court for the execution of any order issued or made by a magistrate
orjustice if he believed in good faith that the order was within the juris-
diction of the magistrate or justice by whom it was issued.

67. The power of the High Court to punish for contempt shall extend
to upholding the authority of all magistrate's courts.

68. Where any person who wishes to appeal under the provisions of
this Act against any decision or order in proceedings of acriminal nature
isin prison or alock-up established under section 70 he may present his
petition of appeal to the officer-in-charge of the prison or lock-up, who
shall forward the same to the court in which, but for the provisions of
this section, the petition is required to be filed.

69. Every local authority shall, before the first day of March in each
year, prepare and deliver to the district court alist of suitable persons
ordinarily resident within the area of itsjurisdiction, who shall be liable
to serve as assessors When so required by a court:

Provided that-

(@ an8y Per_son exempted from liability to serve asassessor by section
o thisAct, shal be exempted from liability to serve as an assessor
under this section;

(b) no person shall be disqualified from service as an assessor b
{ﬁ_asggctqnly that hisnameis not-included in alist prepared under
iSsection.

70,(1) The Minister for the time being responsible for Home Affairs
may establish |ock-upsfor the reception of persons taken or remanded in
custody, and for the safe keeping of persons sentenced to aterm of
imprisonment by a primary court pending their transfer to a prison.

(2) The Minister for the time being responsible for Home Affairs shall
make arrangements for the administration and.control of lock-ups and
may authorize alocal government authority and its servants to administer
and control lock-upsin its area:

~ Provided that every judge of the High Court, every resident magistrate,
in-charge, every district.and primary court magistrate assigned to the dis-
trict court or primary court established for the district in which alock-up
is Situated, and every justice of the peace appointed for such district shall
be, and have the powers of, avisiting justice in relation to lock-ups.

(3) The Minister for the time being responsible for Home Affairs may
make rules for the administration and control of lock-ups and the custody
of persons detained therein, and the transfer of such persons to and from
courts and prisons.

(4) The Minister for the time being responsible for home affairs may
delegate his powers to establish lock-ups under this section to any Regional
Commissioner or any local government authority.
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71.-(1) The Chief Justice may make rules of court, and give directions ~ Rulesand
not inconsistent therewith, regulating and prescribing the practiceand  direction
procedure of magistrates courts, the execution of the decisions and orders

thereof and the functions and duties of members and officers of such

courts, and regulating and prescribing the practice and procedurein

hearing and determining the appeal s including the power to strike out
appealsin proceedings of a civil nature in the absence of the parties, the

exercise of revisional jurisdiction and the manner of presenting appeals,

and otherwise for the purposes of this Act and the administration of
magistrates courts.

(2) Without prejudice to the generality of subsection (1) of this section,
rules of court may-

Eag regulate and prescribe costs, fees and allowances of witnesses;
b) prescribe forms;

(c) authorize and make provisions for the service of process issued
by courts outside or within the country, and authorize and make
provision for the service of processissued by magistrates courts
outside or within the country;

(d) authorize a pri mar%{ court to exclude membersof the public
generally or _an¥ particular person from any open.court in particular
cases or particular categories of cases,

(e) make provisions for the limitation of claims under customary law;

(f) confer powers; functions or duties on any judge, registrar or
magistrate;

(9) m?ke diftferent provision for any category, of whatever description,
of courts.

_(3) The Minister may make regulations for the constitution and compo-
sition of the panels of expertsin customary law and make provision therein
for the appointment and remuneration of the members of such panels.

PART VI1I

REPEAL SAVINGS AND TRANSITIONAL PROVISION

72.(1/1 Subgect to the provisions of subsection (3), the Magistrates Real of
Courts Act, 1963, is hereby repealed. Cap. 537

(2) Nothing in this Act shall be construed asto revive any of the laws i?%ﬁ\éng
repealed by the Magistrates Courts Act, 1963, or in anyway ater amend-
ments consequent to the enactment of that Act.

(3) Any applicable regulation made under the Magistrates Courts
Act, 1963, and in force prior to the date upon which this Act comesinto
operation shall remain in force asif they have been made under this Act
xn‘g[ll such time as they are amended or revoked by rules made under this

ct.

73-(1) For the purposes of this Act, primary courts, district courtsand ~ Existing
courts of aresident magistrate established under the Magjistrates Courts  court
Act, 1963, shall be deemed to have been established under this Act.
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42) Notwithstanding the repeal of the Magistrates Courts Act, 1963
all matters and proceedings pending before magistrates courts shall be
continued, concluded and decisions and orders made thereon accordingly.

(3) Every decision or order of any magistrates court which shall not
have been fully executed or enforced before the appointed day, may be exo-
cuted and enforced after that day asif it were a decision or order of such
court established by this Act.

(4) Proceedings of every appeal in any magistrates court which shall
not have been fully heard in the appropriate higher court before the
appointed d_zaq may be heard after that day asif it were an appeal from such
court establisned by this Act.

74. For the purposes of this Act, any appointment or engagement of
ajustice of the peace made under the Magistrates Courts Act, 1963, and
255{ gned to any court house shall be deemed to have been made under this

ct.

75. Subject to the powers of the Minister for the time being responsible
for Home Affairs and any delegate, on and after the appointed day, every
place authorized by the Regional Commissioner, Area Commissioner or
any local government authority, as the case may be, asalocal lock-up
shall be deemed to have been so authorized under this Act.

76. The office of supervisory magistrate is hereby abolished and the seal

supevisory  Of supervisory magistrate shal seize to have effect as from the appointed

magistrate

ate.

~ (2) Notwithstanding the provisions of subsection (1), any matter pend-
ing before the supervisory magistrate may be continued and concluded and
decisions and orders made therein sealed with the seal of the resident
magistrate in-charge of the region within which that district court has
jurisdiction.

(3) Whereany matter has been commenced and is tpendi ng before any
supervisory magistrate who may not be able to continue to handle such
matter, the resident magistrate in-charge of the region within which he
has jurisdiction shall continue such proceedings from the point at which
the Supervisory magistrate had reached, and shall continue and conclude
the same accordingly.

(4) Every decision or order of a supervisory magistrate which shall not
have been fully executed or enforced before the appointed day, may be
enforced and executed on and after that day asif It were, a decision or
order of aresident magistrate in-charge.

(5" Where any supervisory magistrate has before the appointed day
commenced any matter which he had jurisdiction, he may, notwithstanding
that jurisdiction in such matter is conferred by this Act only on the
resident magistrate m-charge, continue and conclude such matter and
make perfect decision and order therein, asif he were aresident magistrate
in-charge and no such proceeding, decision or order shall be impugned by
reason only that the magistrate holding the matter was not a magistrate of
such description.
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77. Unless the context requires otherwise, nothing in this Act shall
derogate from the provisions of the Appellate Jurisdiction Act, 1979, or

from the power or jurisdiction of the High Court to issue any write of
%%rrwtdarms, certiorari or prohibition to, or, in respect of any magistrate's

THE FIRST SCHEDULE (Section 17)

JURISDICTION OF PRIMARY COURTS
PART |
UNDERTHE PENAL CODS

Primary courts shall have jurisdiction to try any offence contrary to any of the following
provisions of the Penal Code:-

Section Offence

84 Goin%armedin public;

85 ...~ Forcible entry.

86 ... Forcible detainer.

87 .. Affray.

89 ... (Abusive language, brawlingand threatening.

101 .. Threat of injury to personsemployedin the
public service.

109 Destroyinfg evidence.
114 (1) other than paragraph (d) thereof Contempt of court.
114a .. ... . Preventing or obstructing service or execution

of process.

116 ... Escape from lawful custody.

116 .. ... Absence from extra-mural employment.

117 ... Aiding prisonersto escape.

118 .. Removal, etc., of property under lawful
seizure.

124 ... Disobedience of lawful orders.

134 «_Abduction of girls under sixteen.

1353 .. ... Insulting the modesty of a woman.

166 <.~ Desertion of children. .

167 ...~ Neglecting to -provide food, etc, for children.

176 (2), (3) and (5) P [ [ Ia;nd disorderly person (certain offences
only).

181 .. Adulteration of food or drink intended for sale.

181 ... Sdleof noxious food or drink.

184 .. Fouling water.

228() .. ... Wounding.

233(d) .. .. Omitting to take precautions against pro-
bable danger from anima in possession.

240 ... Common assaullt.

241 .. Assaults causing actual bodily harm.

%gg Kldnar;pllng. i

rongful confin .
% . oo e o "o -

268 Stealing wills.

266 Stealing cattle.

267 Stealing postal matters,

269 Stealing from the Person, in transit, etc.
270 Stealing by personsin the public service.
271 Stedling by clerks and servants.

laws and
prerogative
writs

Acts, 1979
No.-
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279 ... Killing animals with intent to steal.

280 ... Severing with intent to steal.

286 .. Robbery.

288 ... Assault with intent to steal.

292 ... Demanding property with menaces with intent
to steal.

294 ... Housebreaking and burglary.

295 ... Entering dwelling house with intent to commit
felony.

296 ... Breaking into building and committing felony.

297 .. Bresking into building with intent to commit
felony.

299 ... Criminal trespass.

302 ... Obtaining goods by false pretences.

304 ... Cheating.

311 ... Receiving stolen property, etc.

319 . Arson.

320 ... Attempt to commit arson.

321 «+  Setting fire to crops and growing plants.

325 w Injuring animals.

326(1) ... ... Maliciousinjuries.

369 . Personation.

381 ... Attempt to commit any of the offences which
it hasjurisdiction to try.

390 .. Soliciting.or inciting the commission of an

Offence which it hasjurisdiction to try.

PART 1|
UNDER OTHER LAWS

Primary courts shall have jurisdiction to enforce the provisions of the laws set out in
the first, second-and third columns of the following table, and to try any offence
contrary thereto, subject to any limitation set out opposite thereto in the fourth column:

Provided that where any such laws are of limited territorial application, only primary

courts established within the area to which such laws apply shall have jurisdiction to
enforce the same and to try offences contrary thereto.

1 2 3 4
Cap.No. .. - Law. _ Section, rule, by-law Limitation
Cap.19 .. .. The Cambling
Ordinance Section 3, 4and5.
Acts 1978 ... .+ “The_Food (Control of
No. 10 Quality) Act, 1978 Parts1V, V and VI.
Cap. 157 ... .. The Animals (Native
Livestock) (Brand-
ing Rules) (Suppl.
60, p. 6) All therules.
Cap. 223 ... .. TheHighway
Ordinance Sections 37 38,39 40,
41, 42, 43,50 and 51 -
Cap. 223 ... .. The Arms and Am- Sections 13 (1), 39 &1) Jurisdiction under
munition Ordina and(2), 22and 3 section22  only
nce. in so far asthe

offence relates
to the manufac-
ture of smooth
bore muzzle loa.
ding  muskets
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1 2 3 4
Cap. No. Law Section, rule, by-law Limitation
and under sec-
tion 32 only in
relation to offe-
nce set out in

The Armsand Am- Al the Regulations column 3.

munition (Native
Authorities) Regu-
lations Supp. 57,
p.33)
Cap.304 ... ... ThePublic Order Sections 4 and 8 -

Ordinance. _
Cap. 367 ... ... The Crops (Unlawful The whole Ordinance-

Possession) Ordina- -
nance
Cap.380 .. .. The Forests Ordina Section15(t),(2)and  —
nee (4), 16(1) and
18, 22,23,24,26(1)

i (2)and (%).
The Forests Ordinan- - Rules (1) 11(2),14,15

ce 1) and 17.
Cap. 422 ... .. The Stock Theft Or- ions 3456 -
dinance and7.

Any other law that may be added to this schedule by the Minister.under s.-18.

THE SECOND SCHEDULE (Section 41)

EXISTING LAWS IN WHICH CERTAIN REFERENCES ARE TO BE READ AS
REFERENCES TO DISTRICT COURTSHELD BY A CIVIL MAGISTRATE, OR
TO CIVIL MAGISTRATES

Cap No. Law Provision
.. _The Judgments Extension The whole Ordinance.
24 ... TheBankruptcy Ordinance Section 97.
27 .. TheAdministrator-General's Ordinance Section 2.
8l .. TheApprenticeship Ordinance Section 7.
101 ... TheTownships Ordinance Section 7.
Thgg;l’owglshl p (Building) Rules (Supp. Rule 23.
113 ... The L%nd Ordinance Section 22.and 23
114 ... Theland (Law. of Property and Conve-  Section 9:
yancing) Ordinance \
162 .. The Shipping Ordinance Section 91
212 .. The Companies Ordinance . Sections 14,165 and 166.
263 ... TheWorkmen's Compensation Ordinance Section 3
366 .. Public Health (Sewerageand Drainage)  Section 21.
Ordinance . ) .
399 .. TheMining (Minera Qil) Ordinance Section
419 .. TheCompaniesOrdinance . ) Sections 219. 220, 221.
445 ... TheProbate and Administration Ordi-  The whole Ordinance.
nance, 1961
479 ... TheRent Restriction Act Section 2.
Acts, 1967 The Intoxicating Liquors Act, 1967 Sections 13, 14 65, 66, 68
No. 28 69, 72,73,'77, 82, 96
. and 91.
No. 30 .. The Road Traffic Act, 1973, Rules Only so far as offences are
connected with bicycles.

Any other law that may be added to this schedule by the Minister under section 42.
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THE THIRD SCHEDULE
THE PRIMARY COURTS CRIMINAL PROCEDURE CODE
PART |.-INTRODUCTION
tlircl)tr:araﬁ)]rdet& 1.-(1) In this Code, unlessthe context requires otherwise-
general "adult" means a person of the age of sixteen years and over;

"bail" includes abond in a person's own recognizance;

"complaint" includes information laid by a person inrelation to, and accusing of an
offence; a person arrested without warrant, and "complainant” includes a person
who Iays such information;

"court" means the primary court having jurisdiction;

"the district court" means the district court to which an appeal lies from the primary
court having jurisdiction;

"magistrate" means a primary court magistrate.

(2) Where an?/ evidenceis required to be given on affirmation, or an interpreter is
affl rmed he shall be affirmed in the prescribed form.
PART |l - POWEROF PRIMARY COURT IN PROCEEDING OF CRIMINAL NATURE

Powers of 2.-(1) Subject to the provisions of any law for the time being in force, a court may,
Imprison- in the exercise of its criminal jurisdiction, in the casesin which such sentences are
mec?t, fine  authorized by ‘law, pass the following sentences.-
%rpora] (a) imprisonment for a term not exceeding twelve months;
punishment (b) a fine not exceeding ten thousand shillings;

(c) corporalpunishment not exceeding twelve strokes :

Provided that where a court convicts apersonof an offence specified in any of the
schedules to the Minimum Sentence Act, 1972, which it has jurisdiction to hear, it shall
have the jurisdiction to pass the minimum sentence of imprisonment.

(2) A court may order that any fine which it shall impose shall be paid at such time or
times or by such installments or in kind or otherwise as it shall:think just, and in default
of the payment of any fine or of any installment of the samewhen due, the court may
order that the amount of the fine or of theinstallment, asthe case may be, shall be

levied by the sale of any-movable ﬁroperty belonging to the offender.
(3) Subject to subsection (4), when.a Court-makes. an.-order for the payment of a

fine, it shall have the powerto dlrect by its sentence that in default of the payment of the
fine the offender shall suffer such period of imprisonment as will satisfy the justice of the
case.

(4) Except where it is expressly provided by any law for thetime being in force,
in no case shal imprisonment provided under subsection (3) exceed the maximum
fixed by the following scale:-

() Amount: Maximum Period
Not exceeding Shs 100/- ... o w  14days
Exceeding Shs. 100/- but not exceedlng Shs 500/- = 1 month.
Exceeding Shs. 500/- but not exceeding Shs. 1,000/- - 3mouths.
Exceeding Shs. 1,000/- but not exceeding Shs. 5, 000/- - 4 months.
Exceeding Shs. 5,000/- 6 months.

(b) such imprisonment, e|ther by |tself or together Wlth such substantive imprison-
ment (if any) as may be imposed, shall not in any event exceed the maximum
period of the substantive imprisonment prescribed for the offence.
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(5) The imprisonment which isimposed in default of payment of afine shall terminate
whenever thefineis either paid or levied by process of law.

(6) Where a term of imprisonment isimposed by a court in default of the payment
of afine, that term shall, on the payment or levy of apart of such sum, be proportionately
reduced.

3. Where a primary court convictsany adult of an offence and, on obtaining informa-
tion as to thecharacter and antecedents of such adult or asto the circumstances or
prevalence of the offence, the court is of the opinion that they are such that greater
punishment should be imposed for the offence than the court has power to impose
the court may, instead of dealing with himin any other manner, commit the offender
in custody to the district court for sentence.

4.-(1) Where a court by which a person is convicted of an offence is of opinion

having regard to the circumstances, including the nature of the offence and the character
of the offender, that it is inexpedient to inflict punishment, the court may make an order
discharging him on his executing a bond with or without suretiesin such sum asthe
court may think fit, conditioned that during a period not exceeding one year he shall

appear and receive sentence when called upon and in the meantime he shall keep the
peace and be of good behavior.

(2) In the case of proceedings for common assault or for any other offenceof a
personal or private nature, the court may, if of opinion that the public interest does not
demand the infliction of a penalty, promate reconciliation, and encourage and facilitate
the settlement, in an amicable way, of the proceedings on terms.of payment of compensa-
tion or other terms approved by thecourt, and may thereupon order the proceedings
to be stayed.

5-(1)6% court may, where the justice of the case so requires, and shall, in any case
where any law for thetime being in force so requires, make orders-

(a) for the supervision of habitual offenders;

(b) for the payment-of compensation not exceeding one thousand shillingsor costs:

Provided that nothing in this paragraph shall be construed as limiting the amount of
compensation which a court may award where it convicts a person of an offence spe-
cifiedin the Schedule to the Minimum Sentences Act, 1972, which it has jurisdiction
to hear;

(c) for the forfeiture of any property in the case of unlawful possession, or, where
authorized by any other law for the time being in force, for the forfeiture of any
property in the case of unlawful useor the forfeiture of any licence, permit or
other authorization:;

(d) when any person ‘is.convicted by it of having stolen or having dishonestly or
wrongfully obtained any property, for the restoration of. such property, to the
person appearing to the court to be owner or entitled to the possession thereof -,

(e) to any other effect (not hereinafter provided) prescribed by the law under which a
person is convicted.

(2) The power to make orders for the payment of costsincludes power to order the
complainant to pay costsin any case in which the court acquits or discharges an accused
person of afalse, frivolous or vexatious charge:

Provided that the court shall not have power to award costs against any person
holding an officein the service of the United Republic or of alocal government autho-
rity, the functions of whose office include the enforcement of any law in respect of
which the complaint is made.

(3) Any compensation or costs awarded by a court under this paragraph may be ordered
to be paid at such time or times or by such installment, as the case may be, shall be levied
by the sale of any property belonging to the person ordered to pay the compensation or
costs.

(4) A court may order that any fine or any part of afineimposed shall be paid by
way of compensation to any person injured or aggrieved by the act or omission which
congtituted the offence in respect of which such fine was imposed.

Primary
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THE THIRD SCHEDUL E-(contd.)

(5) No payment of compensation out of afine shall be made until after the expiration
of the time prescribed for anappea to a district court, or if an appeal be presented
before the decision on appeal.

(6) At the time of awarding any compensation in any subsequent civil proceedings.
relating to the same matter as the crimina proceedings in which compensation was awar-
ded, any court hearing the civil proceedings shall take into account any compensation
paid or recovered under an order made under this paragraph.

(7) Nothing in this Code shall be construed as derogating from the provisions of the
Probation of Offenders Ordinance.

6. Where a court convicts an offender at onetrial or two or more offences and sente-
nces him to imprisonment for two or more of such offeences, the punishments shall
commence one after the other in such order asthe court may direct, unless the court
directs that such sentences of imprisonment shall run concurrently:

Provided that the aggregate punishment shall not exceed twice the amount of punish-
ment which the court is, in the exercise of its ordinary jurisdiction (including where it
convicts aperson of offences specified in the Schedule to the Minimum Sentences Act,
1972, the amount of imprisonment authorized by the provision to sub-paragraph (1)
of paragraph 2 of this Code), competent to impose:

7.(1) Notwithstanding the foregoing provisions of this Part, no sentence or order

of aprimary court-

(@) of imprisonment for a term exceeding six months;

gb; of corporal punishment on-an adult;

c) of supervision of an habitual offender;

(d) of forfeiture inthe exercise of its criminal'jurisdiction,

shall be carried into.effect unlessit has been confirmed by the district court:

Provided that nothing in this sub-paragraph shall apply in any-case where a person
is convicted of-an offence specified in any of the Schedule to the Minimum Sentences Act
1972, and sentenced to the minimum term of imprisonment provided for by that Act.

(2) For the purposes of sub-paragraph (1) of this paragraph, the aggregate of consecu-
tive sentences of imprisonment (Whether substantive or in default of payment of afine
imposed in the case of convictions for two or more offences at onetrial shall be deemed
to be one sentence.

(3) Wherever a court makes an order which requires confirmation the court may, in
its discretion, release the offender on bail, with or without sureties, pending confirmation
or such order asthedistrict court may make; and where an offender who has been sen-
tenced to a term of imprisonment which requires confirmation is released on bail, the
term of imprisonment shall run from the date on which he beginsto serve his sentence
after confirmation or other order by the district court:

Provided that where a court makes an order; of corporal punishment on an adult,
then whether or not it also makesan order for imprisonment at the sametrial, it shall
not release the person to whom the order applies pending confirmation, but shall,
subject in the case of a person to whom the order applies pending confirmation, but shall,
subject in the case of a person, to whom an order of imprisonment applies to hisright to
make the election set out in sub-paragraph (4) of this paragraph, remand him in custody.

(4) If an offender who has been sentenced to a term of imprisonment which requires
confirmation is not released on bail, he may elect either-

(a) to serve his sentence, pending confirmation or other order, from the date upon

which heis sentenced by the court, in which case the term of imprisonment shall
run from such date; or

(b) to postpone serving his sentence until the order is confirmed or other order is
made by the district court, in which case such offender shall be remanded in
custody pending such confirmation or other order and the term of hisimprison-
meat shall run from the date he begins to serve his sentence.
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PART I1I-WARRANTS AND SUMMONES

8.-(1) Where a complaint of facts which constitute an offencein respect of which
primary courts have jurisdiction is made to a magistrate, the magistrate shall examine
the complainant and, if satisfied that there are sufficient grounds for so doing, issue a
summons or warrant of arrest for compelling the appearance of the person accused:

Provided that a magistrate shall not, in thefirst instance, issue awarrant for the arrest
of the person accused unless heis satisfied that it is proper that such person should be
detained in custody pending histrial or should give security for his appearance, or that
the circumstances of the case render it unlikely that such person will appear in answer to
asummons.

(2) The power to issue a warrant under this paragraph includes power to issue
a warrant for arrest authorizing a police officer to whomiit is directed to release the
person accused on his executing abond for a specified sum, with or without sureties
for his appearance before the court.

(3) Where a summons or warrant is issued under this paragraph, it shall be retur-
nable before the court to which the magistrate by whom it isissued is assigned.

(4) Where a magistrate considers a complaint under this paragraph, he shall enter
the same, together with his decision whether or not to issue process, in the registers of
the court.

9. Where-

() a person hasfailed to appear in answer to asummons,

(b) a summons has been issued, but the court. has reason toapprehend that the

personto whom it has been issued will not appear in‘answerto the summons,
amagistrate may issue awarrant of arrest, and where a person commits an act of conte-
mpt in the face of he court, the court may either order his arrest forthwith or issue a
warrant of arrest.
10.-(1) Every summons shall be in the prescribed form and shall beissued in dupli-
cate. Onecopy of the summons shall be signed, if so required by the person serving
the same, by the person on whom it is served or with whom it is |eft, and returned to the
court.

(2) Wherever possible the summons shall be served on the person to be summoned
personally, but where such person cannot be found, it may be served by leaving it with
some adult member of hisfamily, or with some adult servant residing with him, or with
his employer. Every such other person with whom asummonsis|eft shall take such
steps as may be reasonable and necessary to serve the person to be summoned.

11.-(1) Every warrant of arrest shall bein the prescribed form.

(2) A warrant of arrest: shall constitute authority to the person to whom is directed,
to al officers of the court to which the magistrate by whomit isissued is assigned, and
toal police officers, to take the person in respect of whom itisissued into custody and
to produce him beforethe said court, and subject to the provisions of this Code, every
such person shall have and may exercise, in the execution thereof, all such powers and

" (3) A person executing a warrant shall notify the substance thereof to the person to
be arrested and, if so required, shall show him the warrant.

(4) Every warrant of arrest shall remain inforce until it isexecuted or until itis
canceled by the court to which the magistrate by whom it was issued is assigned.

12.-(1) Process issued under the foregoing provisions of this Part may be served
or executed at any place in the country but if itisto be served or executed outside
the local limits of the jurisdiction of the court by which it isissued, it shall first be sent
or taken to a magistrates court within thelocal limits of the jurisdiction of whichiitis
to be served or executed and there endorsed by a magistrate or justice; and shall not
be served or executed unlessit is so endorsed.

(2) When a warrant of arrest has been executed outside the local limits of the
court by which it is issued, the person arrested shall, unless the court which
issued the warrant is nearer than a magistrate within whose local limits the
arrest was made, or unless security istaken under sub-paragraph (2) of paragraph 8,

Complaints

Additional
power to
issue
warrant

Summons

Warrants
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THE THIRD SCHEDULE- (contd.)

be taken before a magistrate within the local limits of whose jurisdiction the arrest was
made; and such magistrate shall direct his removal in custody to the court which
issued the warrant unless he admits him to bail and forwards the bond to the court

which issued the warrant. ) o . . .
13.-(I) A magistrate may, if satisfied upon affirmation that there isreasonable

ground for believing that anything upon, by or in respect of which an offence has been
committed, or anything which is necessary to the conduct of an investigation into any
offence, isto be found on any premises or in any vessel or vehicle within the local limits
of itsjurisdiction it was a search warrant in the prescribed form authorizing any person
or person namedt herein to search such preemies, vessdl or vehicle and, if anything
searched for be found, to seize it and take it before the court, where it may be detained
until the conclusion of the case, including any appeal, reasonable care being taken for
its preservation.

(2) A search warrant under this section shall be executed only between the hours of
6.30 am. and 6.30 p.m.

(3) Any person residing in any premises, or in charge of any premises, vessel or
vehicle, in respect of which asearch warrant has been issued shall allow any pers on
executing such warrant free ingress thereto and shall afford all reasonable facilities for
making a search therein, and where free ingress cannot be obtained the person executing
the warrant may use such force as may be necessary to enter such premises, vessel or
vehicle and in order to effect such entry and search may break open any window or

oor.

(4) At the conclusion-of the case, including any appeal, the court shall direct the
property to be returned to the person from whom it was seized, unless the court sees
fit, or isauthorized or required by:law to dispose of it otherwise:

PART V.- REMAND AND BAIL

14.-(1) Where any person is: brought before a court under-arrest, or has been
remanded in. custody, or at any stage of the proceedings whilst a person isin custody,
the court may either admit him to bail or remand him or further remand him in custody
until the determination of the proceedings:

Provided. that where a person is brought before a court under arrest and the court
has no jurisdiction to try the offence for which such person is arrested, it shall cause him
to be taken before the district court.

(2) Nothing in the proviso to sub-paragraph (1) shall preclude a primary court magis-
trate from exercising in relation to such person, at a district.court house or elsewhere,
any of the powers conferred upon ajustice under Part V1 of this Act.

15. No person' shall “be remanded-

(8 in prison custody for more than fifteen days at anyone time; or

(b) in custody inalock-up for more than seven daysat onetime: or

(c) in the custody of any other person or place for longer than is necessary to hold

him and convey him to aprison or lock-up, and, in any event, for longer than
seven days at any onetime.

16.-(1) A person may be released on bail with or without sureties.

(2) The amount of the bail shall be fixed according to the circumstances of the case
but shall not be excessive.

(3) Before any personisreleased on bail he, and if a surety or sureties are required, his
surety or sureties, shall enter into a bond in the prescribed form and in the amount
fixed. It shall bea condition of the bond that the person who is released shall attend at
the time and place mentioned in the bond and that he shall continue to attend until the
proceedings are compl eted:

Provided that the court may order or permit aperson hereby required to execute a
bond to deposit a sum of money or property with the court instead of executing the bond.
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(4) Inany casein which-

(a) the court issatisfied that a person released on bail is about to leave the country;

(b) the sureties represent to the court that they cannot, any longer, be responsible
for the appearance of the person released; or

(c) there is some mistake in the bond, or it appears that the sureties were or have
become insufficient; or

(d) the person released fails to appear in accordance with abond or deposit in that
behalf.

17.-(1) Where any person released on bail failsto appear in accordance with abond
or deposit in that behalf, the court may forfeit the bond of the person released or his
sureties or the sum or property deposited by him or them, or any part thereof, and in the
case of abond the forfeiture shall have effect as an order of the court for the payment of
the sum specified in the bond or the part thereof forfeited, and may be executed accor-
dingly:

Provided that the court shall not forfeit any bond given by, or any money or property
deposited by, any surety without first giving him an opportunity to be heard against
such order.

18. The provisions of this Part of this Code relating to bail and forfeiture shall also
apply where bail is granted by aprimary court after it has convicted any person of an
offence.

PART V.-COURTS WHICH MAY TRY OFFENCES

19.-(1) Subject to the provision-of this Act, an offence shall be tried by the court
within thelocal limits of the jurisdiction of which-

(8) the offence was committed; or

(b) the accused was apprehended or isin custody on acharge for the offence, or has

peared in answer to.a summons lawfully issued charging him with the offence; or

58; if the offence was committed on ajourney, any part of the journey lay; or

if it isuncertain in which of several local areasin which the offence was committed,
any ingredient of the offence occurred; or
by a court having jurisdiction under the foregoing provisions of this paragraph to try
some other offence with which it is appropriate or convenient that such first-mentioned
offence should be tried, or by acourt to which the proceedings have been transferred
under, by anorder made under Part V of thisAct:

Provided that nothing in this paragraph shall be construed as conferring jurisdiction on
primary courts to the exclusion of the High Court or any other category of magistrate's
court.

(2) Where any doubt arises as to the primary court by which any offence shall be tried,
it shall be referred to the appropriate judicial authority whose decision shall be binding
on all magistrates courts.

PART VI

TRIAL OF OFFENCE
20.-(1) Where-

(a) a magistrate issues process under paragraph 8; or

(b) any person is brought before acourt under arrest- )
the magistrate shall enter the fact in the registers of the court and, in the case of any
offencein respect of which primary courts have jurisdiction, open a case file and, unless
a written chargeis signed and presented by a police officer, draw up and sign a charge
with such particulars as are reasonably necessary to identify the offence or offences,
including the law and the section, or other division thereof, under which the accused
person is charged.

(2) Every charge shall be brought in the name of the Republic acting on the complaint
of the complainant who shall also be named.
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THE THIRD SCHEDULE-(contd.)

Offences

(3) A charge may contain more than one offence if the offences charged are founded
on the same facts or form part of a series of offences of the same or similar character but
where more than one offence is contained in the same charge it shall be separately stated.

21. At any time before the accused person gives evidence at the trial, the court may
amend a charge or add new offence stoit. But where the court amends. or addsto a
charge, the accused person may require any witness who has previously given evidence
to be recalled and may put relevant questions to such witness.

22.-(1) A complainant may, with consent of the court, withdraw his complaint at
any time before the accused person gives evidence at the trial, and where the court gives
its consent to the withdrawal of the complaint, it shall withdraw the charge and unless
the accused person is remanded in custody on some other charge, discharge him.

(2) The discharge of an accused person under this paragraph shall be with out preju-
dice to theinstitution of new proceedings for the same offence.

.(3) Nothing in this paragraph shall be construed as derogating from the power of the
Director of Public Prosecutions to enter a nolle presuqui in any proceedings.

23. The court may adjourn the hearing of any proceedings from time to time asthe
occasion may require.

24. Where a complainant failsto appear at the time and place appointed for the hea-
ring of any charge, the«court may dismissthe charge and acquit the accused person,
unlessit shall think it-proper to-adjourn the hearing to some other day:

Provided that.the court shall not dismiss the charge or acquit the person unless heis
present at the time and place appointed or isin lawful custody.

25. Triasin primary courts shall be conducted in the presence of the accused.

26.-(1) where any evidence is given in alanguage not understood by the accused,
it shall be interpreted to him in open court.in alanguage understood by him.

(2) Before entering upon the duties of his office, an interpreter shall teke oath or be
affirmed, as the case may be:

Provided that a regular court interpreter who has taken oath or has been affirmed
generally shall not require to take oath or be affirmed in each proceeding.

27.-(1) At the commencement of the trial, and immediately-after the court has made
any amendment or-addition to the charge, the court shall read and, if necessary, explain
the charge to the accused person.

(2) After reading thecharge, the court shall either itself state the facts on which it is
founded or require the complainant to state shortly: such facts.

(3) After the charge hasbeen read and, if necessary, explained to the accused person
and a statement of the fact has been made, the accused shall be asked whether or not
he agrees the chargeistrue.

(4) Where the charge contains more than one offence, the procedure prescribed in
this paragraph shall be followed separately for each offence.

28.-(1) Where the accused person admits the truth of the charge (or any of offence
therein)-
(a) the magistrate shall causea charge to be read and explained to him and where
there are more counts than one, each shall be put separately;
(b) the admission shall be recorded as nearly as possible in the accused own words
and then read over to him. Any amendments or corrections by the accused shall
be recorded;
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(c) the prosecutor shall state alleged facts in sufficient details and bring essential
constituents of the offence charged and the accused shall be asked, if he admits
truth of the statements if he does not admit the magistrate shall the change plea
and that event the prosecutor may amend the charge; and

(d) if the pleaisnot (charged) the magistrate and, if an interpreter is employed and
the interpreter, shall sign the admission of the accused person and the magistrate
shall invite the accused person also to signit.

(2) The court shall then convict the accused person of the offences which he admits
and proceed to pass sentence on him:

Provided that where the court is satisfied that it is desirable that the passing of sentence
be deferred, it may, for the reasons to be recorded, defer the same until some other time.

29. Where the accused does not admit the truth of the charge (or of any offence therein),  Accused
the court shall enter a pleaof not guilty to such charge or offence and proceed to hear  denies
the evidence of the complainant and his witnesses and, if he so wishes, of theaccused  offences
person and his witnesses:

30.-(I) The evidence shall be given in such order asthe court directs: Evidence
Provided that- a:gt i%:?ml-

(a) without prejudice to the power of court to recall him, the complainant shall give

evidencefirst; and

(b) subject to the provisions of item (c) of this proviso, if the accused person wishes

to give evidence, he shall give such evidence before his witnesses; and

(c) the accused person shall be afforded an opportunity. of giving evidence in

rebuttal of any evidence given after he himself has given evidence, by the
complainant, the complainant's witnesses or witnesses called by the court.

(2) The evidence of .the complainant, the accused person and all other witnesses
shall be given on affirmation save in the case of achild of tender years, who in the
opinion of the court does not understand the nature of the affirmation.

(S%The court and the accused person may put relevant questions to the complainant
and his witnesses.

(4) The court and the complainant may put relevant questions to the. accused's
witnesses and, if he gives evidence, to the accused person.

(5) The accused person and the complainant may, with the consent of the court,
put questions to witnesses called by the court.

(6) The magistrate shall' record the substance of the evidence of the complainant,
the accused person and-the witness and after each of them has given evidence shall
read his evidence over to_himand record any amendment or corrections. The magis-
trate shall certify at the foot of such evidence, that he has complied with this requirement

31.-(I) At any stage of the proceedings, the court may, .if satisfied that the accused
person has no case to answer. Dismiss the charge and acquit the accused.
32.-(1) Subject to section 6 of this Code, after all the evidence has been heard, the
court shall proceed to pass judgment and convict, or acquit and discharge the accused
accordingly.
(2) Every judgment shall contain the point or pointsfor decision arrived at by the
and assessors the, decision thereon and the reasons for such decision, and shall be dated
and signed by the magistrate.
33.-(1) A person charged with an offence may be convicted of- Alternative
() an attempt to commit such offence; verdicts
(b) another offence if the first-mentioned offence consists of a number of particulars,

a combination of some of which constitute the other offence, if the relevant
_matstg_rs ~are proved and such attempt or such other offence are within the courts
jurisdiction.
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THE THIRD SCHEDULE-(contd.)

(2) Where a person is charged with stealing anything and the court of the opinion
that heisnot guilty of that offence, but that he is guilty of an offence in respect of that
thing under one of the section 302, 304 or 311 off the Penal Code, he may be convicted
of that offence although he was not charged with it.

(3) Where a person is chaged with an offence under section 302 or section 304 of the
Penal Code and the court is of opinion that he is not guilty off hat offence by that he
isguilty of stealing the thing in respect of which heis charged, he may be convicted
hat off nce although he was not charged with it.

(4) Where aperson is charged with and offence under section 302 of the Penal Code
and the court is of opinion that he is not guilty of that offence but that heis guilty
of an offence under section 303 of the Penal Code, he may be convicted of that offence;
athough he was not charged with it.

(5) When a person ischarged under section 311 of the Penal Code with the offence
of receiving anything and the court, is of opinion that he is not guilty of that offence but
that he is guilty of retaining the thing, and when a person is charged under the said section

1 with the offence of retaining any thing and the court is of opinion that he can be
convicted under the provisions of the said section of retaining or receiving, asthe case
may be, athough he was not so charged.

(6) Where a person is charged with an offence under one of the section 294 to 297 of
the Penal Code and the court is of opinion that heis not guilty of that offence but that
he is guilty of any other offence under another of those sections, he may be, convicted
of that other offence although he was not charged with it.

34. After conviction the court shall consider the question of sentence. The court
may hear such'evidence, on.oath in affirmation-asit thinks necessary to assist it to
determine the sentence to be passed.

35. The court shall draw up a warrant of committal in the prescribed form in the case
of every person sentenced to a term of imprisonment or to corporal punishment, and in
the case of aconviction for an offense specified in the Schedule to the Minimum Sente-
nces Act; 1972 the warrant shall be endorsed under the hand of the magistrate with a
statement that the person convicted was convicted of a scheduled offence.

THE FOURTH SCHEDULE

PROVISIONS RELATING TO THE CIVIL JURISDICTION OF PRIMARY COURTS

1. Subject to the provisions of this Act, proceedings of civil nature shall be heard

and determined:-

(a) if they relate to immovable property, by acourt within the local jurisdiction of
with the property is situated.

(b) in any other case, by acourt within the local jurisdiction of which the cause of
action arose or the defendant is ordinarily resident, or by a court to which procce-
dings have been transferred under, on by an order made under. Part V of this Act:

Provided that nothing in this paragraph shall be construed as conferring jurisdiction

on primary courts to the exclusions of the court other category of magistrate's court or
any tribunal established by law.

2.In the-exercise of its customary law jurisdiction aprimary court shall apply the
customary law prevailing within the area of itslocal jurisdiction, or if there is more than
one such law, the law applicable in the areain which the act, transaction or matter occu-
red or arose, unless itissatisfied that some other customary law is applicable but it
shall, subject to rules of courts, apply the customary law prevailing within the area of its
local jurisdiction in matter of practice and procedure to the exclusion of any other
customary law.
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3.-(1) A Primary court, in proceedings of acivil nature may-

(a) award any amount claimed;

(b) award compensation;

(c) order the recovery of possession of land;

(d) order the restitution of any property;

(c) order the specific Performance of any contract;

(f) make orders in the nature of an injunction, both mandatory and prohibitive;

(9) order the Payment of any costs and expenses incurred by a successful party or his
witnesses;
(h) Promote reconciliation and enrage and facilitate the settlement, in an amicable
way, of the proceedings on such terms as are just;
(i) make any other order which the justice of the case may require.

Powers

(2) Any amount, including compensation or costs, awarded by a primary court under
this paragraph may be ordered to be paid at such time or times or by Such installments
or in kind or otherwise as the court shall think just and, in default of the payment of any
such amount or any installment of the same when due, the court may order that such
any such amount or any installment of the same when due, the court may order that
such amount or such installment, as the case may be, shall belevied by attachment and
sale of any attachable Property belonging Wand any salary accrued or to become due
to, the person against whom the order was made.

(3) For the purposes of thisparagraph, "attachable Property" shall not be deemed to
include-

(a) the necessary wearing apparel, cooking utensils, bed and bedding of the judgment
debtor and of hiswife and children;

(b) the manual tools of artisans or of agriculturist;

(c) the salary or wages of any person to the extent of-
(i) the whole of the salary of wages, where the salary or wage doesnot exceed
eighty shillings monthly;
(i) eighty shillings where the salary or wage exceeds eighty shillings monthly
but does not exceed one hundred and fifty shillings monthly;

(iii) two-thirds of ‘any salary or wage which exceeds one hundred and fifty
shillings monthly;

(d) any fund Or allowance declared by law to be exempt from attachment or sale
in execution of a decision or order.

(e) any land used for agricultural Purpose by avillage, an Ujamaa Village, a co.
operative society or an individual whose livelihood iswholly dependent upon the
use of such land;

M residential house or building, or part of a house or building occupied by the
igment debtor his wife and dependent children for residential purposes.

4. A primary court may, on the application of the Party entitled to the benefit of Execution

such order in any civil proceedings, request adistrict court to take steps for the arrest
and detention of any person who has failed to comply with an order for the paY ment
of any amount, including compensation or costs, made by such Primary court, and,
upon receiving any such request, the district court shall have such jurisdiction and
powersto order the arrest and detention of such order asif an application were made for
the arrest and detention in the civil Prison of ajudgment debtor in accordance with the
provisions of the Civil Procedure Code.
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THE FIFTH SCHEDULE

(Section 17)
PART |

POWERS OF PRIMARY COURTSIN ADMINISTRATION CASES

1.-() The jurisdiction of a primary court in the administration of deceased,
estates, where the law applicable to the administration or distribution or the succession
to, the estate is customary law or Islamic law, may be exercised in cases where the
deceased at the time of his death, had a fixed place of abode within the local limits of the
court'sjurisdiction.

Provided that nothing in this paragraph shall derogate from the jurisdiction of a
primary court in any proceedings transferred to such court under Part V of this Act.

(2) A primary court shall not appoint an administrator of a deceased's estate-

(@) in respect of an estate to which the provisions of the Probate and Administration
Ordinance, 1961 are applied or of which a grant of administration has been made
under that Ordinance, or of which the administration is undertaken by the

Cap. 27 Administrator-General under the Administrator-General's Ordinance; or

(b) where the grossvalue of the estate does not exceed Shs. 1,000/- unless the court
b elf s of the opinion that such an appointment is necessary to protect the creditors
or beneficiaries.

Power of 2. A primary court upon which jurisdiction in the administration of deceased'
courts estates has been conferred may-

(a) either ofits own motion or an application by any- person interested in
the administration of the estate appoint one or more personsinterested in the
estate of the deceased to the administrator or administrators, thereof, and, in
selecting any such administrator, shall, unless for anyreason it considersin-
expedient so to do, haveregard to any wishes which may have been expressed
by the deceased;

(b) either -of its own motion or on application by any person interested in the admini-
stration of the estate, where it considers that it is desirable soto do for the
protection . of the estate and the proper administration thereof, appoint an officer
of the court or some reputable and impartial person able and willing to administer
the estate to be administrator either together with or inlieu of an administrator
appointed under sub-paragraph (a);

(c) revoke any-appointment of an administrator for a good-and sufficient cause and
require the surrender. of any document evidencing his appointment;

(b) make orders as to the administration of the estate; and, in particular but without
prejudice to the generality of the foregoing, asto thelaw to be applied in the
distribution of the estate and asto advertising for creditors;

(e) require an administrator to sign an undertaking to administer the estate faithfully;

(f) require an administrator to give security for the due administration of the estate;

(9) make orders as to the payment of the sharein the estate of any minor or other
person under a disability to arelative or other suitable person for the maintenance
or otherwise for the use of such minor or person under a disability, or with the
consent of the Public Trustee, to the Public Trustee;

(h) make any order which it has Power to make under this Act in cases of acivil
nature.

Conflict 3. Where the High Court has directed that the Probate and Administration Ordinance
shall apply to an estate of which an administrator has been appointed by a primary
court, the primary court shall, upon receiving notice to that effect from the High Court,
revoke the appointment of such administrator and reguire the surrender of any docu-
ment evidencing his appointment.
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4. Where any appointment of an administrator is revoked by a primary court— Conseque-
(a) all {)ayments bona fide made to the administrator before the revocation thereof nces of
tslslha I, notwithstanding such revocation, be a legal discharge to the person making revocation
¢ same;
(b) the administrator who shall have acted may retain and reimburse himself out of
the assets of the deceased in respect of any payments made by him which an
administrator may lawfully make.

PART I

POWERS AND DUTIES OF ADMINISTRATORS APPOINTED BY PRIMARY COURTS General

5. An Administrator appointed by a primary court, shall, with reasonable diligence, g‘&:n“’l'}u:fm tor

collect the property of the deceased and the debts that were due to him, pay the debts
of the deceased and the debts and costs of the administration and shall, thereafter,
distribute the estate of the deceased to the ﬁpersons or for the pur?oses entitled thereto,
and, in carrying out his duties, shall give effect to the directions of the primary court.

6. An administrator may bring and defend proceedings on behalf of the estate. Proceedings

7. The receipt of an administrator shall constitutea good discharge to all debtors peceipts
pgiilx‘lg their debts and to all persons delivering the property of the deceased to such an
administrator.

8. An administrator who misapplies the estate of the deceased or subjects it to loss Loss
or damage shall be liable to make good such loss or damage, and an administrator who
occassions loss to the estate by neglecting to get in any part of the property of the
deceased shall be liable to make good the amount. )

9, If an administrator makes inquiries, which in the circumstances of the case are N
orasonable, as to the debts of the deceased, he shall not be obliged to advertise for hy o obliga-
reeditors unless so directed by the primary court. ;(‘i’;‘er“g”

10. An administrator who distributes the assets in discharge of such lawful claims Distribution
as he knows of and, after not less than three months after the death of the deceased,
distributes the remaining assets among the persons or for the purposes entitled thereto,
and who gives effect or complies with the directions of the court (if any), shall not be
glgblgbfoxj those assets to any person of whose claim he had a notice- at the time of such
stribution,

Provided that nothing in this paragraph shall prejudice the right of any creditor to
assets in the hands of the person receiving the same.

11. After completing the administration of the estate, and if the primary courtso ac.ount
orders, at any other stage of the administration an administrator shall account to the
primary court for his administration.

lgﬁwsed in the National Assembly on the fourth day of February,

Clerk of fhe National Assembly

Printed by the Government Printer Dar es Salaam—Tanzania
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